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PREFACE


The Trade Policy Review Mechanism (TPRM) was first established on a trial basis by the GATT CONTRACTING PARTIES in April 1989.  The Mechanism became a permanent feature of the World Trade Organization under the Marrakesh Agreement which established the WTO in January 1995.


The objectives of the TPRM are to contribute to improved adherence by all WTO Members to rules, disciplines and commitments made under the Multilateral Trade Agreements and, where applicable, the Plurilateral Trade Agreements, and hence to the smoother functioning of the multilateral trading system, by achieving greater transparency in, and understanding of, the trade policies and practices of Members.  Accordingly, the review mechanism enables the regular collective appreciation and evaluation of the full range of individual Members' trade policies and practices and their impact on the functioning of the multilateral trading system.  It is not intended to serve as a basis for the enforcement of specific obligations under the Agreements or for dispute settlement procedures, or to impose new policy commitments on Members.


The assessment carried out under the TPRM takes place, to the extent relevant, against the background of the wider economic and developmental needs, policies and objectives of the Member concerned, as well as its external environment.  However, the function of the review mechanism is to examine the impact of a Member's trade policies and practices on the multilateral trading system.


Under the TPRM, the trade policies of all Members are subject to periodic review.  The four largest trading entities in terms of world market share, counting the European Union as one, are reviewed every two years, the 16 next largest trading entities every four years, and other Members every six years; a longer period may be fixed for least-developed countries.


The reviews are conducted by the Trade Policy Review Body (TPRB) on the basis of two documents: a policy statement by the Member under review and a comprehensive report drawn up by the WTO Secretariat on its own responsibility.
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PART A

CONCLUDING REMARKS BY THE CHAIRPERSON
OF THE TRADE POLICY REVIEW BODY,
H.E. MR. JEAN-MARIE NOIRFALISSE
AT THE TRADE POLICY REVIEW OF
THE UNITED STATES

12 AND 14 JULY 1999

CONCLUDING REMARKS BY THE CHAIRPERSON

1.
We have had serious, positive and open discussions.  Members of the TPRB are clearly impressed by the United States' recent outstanding economic performance which is reflected, inter alia, in strong growth, low unemployment and low inflation.  No doubt, this performance is partly due to the considerable trade and investment liberalization achieved by the Uruguay Round and WTO Agreements.

2.
Members acknowledged that the U.S. economy is among the most open and transparent in the world.  This openness and its recent impressive economic performance have meant that the United States has played a pivotal role in supporting the world economy in the wake of the Asian financial crisis.  At the same time, imports, often at lower prices, have served as an important safety valve for the U.S. economy, helping to meet domestic demand and subdue inflationary pressures that might otherwise have emerged.  Further, foreign investment has enabled the U.S. economy to grow faster than would have been the case had it relied solely on domestic saving.

3.
Members acknowledged that while the resulting large and widening U.S. current account deficit, and difficulties faced by some sectors (notably steel and agriculture), have led to certain protectionist pressure, hitherto the Administration has, by and large, resisted these pressures, to the benefit of the multilateral trading system.

4.
Nonetheless, one senses that Members are worried that if the U.S. economy slows substantially, and unemployment starts to edge up, it may become more difficult for the Administration to resist domestic protectionist pressures.  Moreover, given that the United States is the world's single largest trader and the importance that Members attach to its leadership role on multilateral issues, delegations asked for clarification or voiced concerns about a number of features of the U.S. trade and investment regime and recent developments therein, particularly those of a unilateral or extra-territorial nature.   Among these features were:

-
the impact of regional initiatives on the WTO-based multilateral system;

-
the existence of tariff "peaks", often embodied in specific rates, and tariff 
escalation;

-
some recent high profile anti-dumping (notably in steel), countervailing and 
safeguard (inter alia, lamb) actions;

-
conditions attached to the GSP; 

-
import protection and the export enhancement programme for agriculture;

-
rules of origin, especially with respect to textiles and clothing;

-
speed and scope of implementation of commitments pertaining to the ATC; 

-
measures, notably 301 and related actions, aimed, inter alia, at securing 
market access abroad for U.S. exporters; 

-
actions by the U.S. in matters that have not fully worked their way through 
WTO disputes settlement procedures; 

-
extra-territorial application of U.S. and sub-federal laws (including those 
pertaining to labour, health, sanitary and environmental standards);

-
state-federal relations relating to U.S. WTO commitments;

-
protection of U.S. shipbuilders and providers of shipping services;  

-
government procurement, in particular the Buy American Act;  and

-
harmonization of U.S. intellectual property rights with international practice.

5.
Clarification has been brought to these issues and we look forward to written replies on outstanding matters.

6.
The U.S. commitment to the full implementation of, and compliance with, WTO rules and principles has to be noted.  Although the above matters may appear to be relatively insignificant for an economy as large as the United States, some can have extremely serious repercussions for U.S. trading partners, especially smaller less-developed economies.

7.
Looking to the future, Members expressed some worry over the Administration's difficulty, for the time being, in securing "fast-track" authority, which many Members perceived as a reflection of a certain erosion of support within the United States for trade liberalization.  While noting that "fast-track" was not needed for negotiations and the endeavours of the U.S. Administration to build overall (domestic, institutional and international) support for a meaningful, transparent trade agenda, with the next Ministerial being hosted by the United States in Seattle later this year, Members look to the United States to demonstrate its traditional leadership role in undertaking future multilateral trade negotiations.
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SUMMARY OBSERVATIONS

(1)
Main Economic Developments

1.
During the period under review (1996-98), U.S. economic performance has continued to be outstanding, even in the wake of the financial turmoil that erupted in Asia in July 1997 and subsequently spread to other parts of the world.  Since 1991, the United States has enjoyed the second longest period of sustained economic growth since records began in 1854, with real GDP growth averaging over 2.8% during the years 1992-96 before accelerating to 3.9% in 1997 and 1998.  The main factors contributing to this impressive growth have been private consumption and especially investment, both of which outstripped GDP growth in 1998, thereby drawing in imports.  In real terms, imports too grew much faster than GDP, not only in 1998, but in the previous two years, while exports, after experiencing similarly rapid growth in 1996 and 1997, barely increased in 1998.  In addition, the unemployment rate fell to 4.5% at the end of 1998 and consumer price inflation to 1.6%, their lowest levels since the 1960s.  These extremely beneficial economic developments have followed the considerable trade and investment liberalization that resulted from the Uruguay Round Agreements and the North American Free Trade Agreement (NAFTA) with Canada and Mexico.

2.
This outstanding macroeconomic performance has been greatly facilitated by a large and growing current account deficit, which, in 1998, reached a record level of US$233 billion (2.7% of GDP);  the previous record of US$168 billion (3.6% of GDP) was in 1987.  The trade deficit has enabled the U.S. economy to sustain its strong rate of growth in the face of domestic constraints on its productive capacity and a labour market that is at its tightest for nearly 30 years.  Imports, often at lower prices, have provided a safety valve, helping to satisfy domestic demand.  They have also contributed to lower domestic prices and wider choice for U.S. consumers.  U.S. producers too have benefited from lower costs and wider choice of inputs, which have increased their competitiveness, resulting in more jobs and higher wages, especially in exporting activities, where average wages are higher than for other jobs.  Competition from imports also helps enhance productivity.  Indeed, labour productivity grew at an average annual rate of 2.4% during the period 1996-98, more than double the rate of improvement in 1990-95;  total factor productivity (TFP) increased by an average annual rate of 1.2% in 1996-97, compared to 0.1% per annum during the period 1990-95.  In general, imports have helped subdue inflationary pressure that might otherwise have emerged as a result of the very strong growth of domestic demand and low unemployment rate, thereby supporting low market interest rates.

3.
On the other hand, the widening of the current account deficit has provoked allegations in the United States that some foreign producers are engaging in "unfair" trading practices to the detriment of U.S. producers.  Such allegations have, in turn, led to a certain protectionist pressure from some sectors, aimed at persuading the U.S. Government to implement unilateral measures (notably anti-dumping actions and section 301 investigations) to curb imports of some products from specific countries and to move to further open foreign markets to U.S. exporters;  by and large, the Administration has resisted such pressure, much to the benefit of the multilateral trading system.

4.
The current account deficit reflects the gap between national saving and domestic investment.  That gap has widened since 1995 as national saving has failed to keep pace with investment.  While national saving rose as a proportion of GDP from 16.3% in 1995 to 17.2% in 1998, domestic investment climbed from 17.4% to 18.9%.  National saving has risen, despite the sharp decline of personal saving as a consequence of U.S. consumers increased willingness to spend.  After its steady decline from 5.7% in 1992, a rate that was already low by international standards, personal saving as a percentage of disposable income is now close to zero;  indeed, it was negative in the latter part of 1998.  The current, historically low personal saving rate is probably due in large measure to the positive "wealth effect" of the rise in the value of personal equity portfolios relative to personal incomes owing to the rise in U.S. stock market prices to record levels;  the "wealth effect" involves the tendency for consumption to rise by a fraction of the capital gains on existing assets owned by households;  as unrealized capital gains add to wealth but are not included in income or saving, personal saving properly measured may not have fallen as dramatically as would appear.  Still, the decline in personal saving has been more than offset by stronger corporate saving and the turnaround in the Government's budget from a persistent deficit (government dissaving) to a surplus (government saving) in 1998.  At the same time, business investment in plant and equipment has been up sharply as a consequence, among other factors, of the ready availability of external financing and the marked reduction in government borrowing, which has left more resources available for private use.

5.
An additional source of funds for domestic investment has been capital inflows from abroad.  Indeed, the shortfall of national savings relative to domestic investment was made up by foreign investors who have continued to be attracted to the United States by its liberal investment regime, profitable investment opportunities and its attractiveness as a safe haven following the financial crisis that erupted in Asia.  Foreign investment has thus enabled the U.S. economy to grow faster than would have been the case had it relied solely on domestic saving.  Foreign investment has also contributed to the recent marked improvement in labour productivity, which remains higher than in most other countries, thus reflecting the extremely efficient nature of the U.S. economy.  As a consequence, average living standards in the United States, as measured by a per capita GNP, are at US$28,740, among the highest in the world.

(2)
Trade Policy Regime:  Framework and Objectives

6.
No major changes in the United States' trade policy regime have taken place since the last U.S. Trade Policy Review in 1996.  "Fast-track" Congressional consideration of legislation implementing U.S. trade agreements expired in 1994;  none the less, the Uruguay Round Agreements Act gave the President authority to modify U.S. duties to the extent necessary to complete the "zero-for-zero" tariff negotiations begun during the Uruguay Round;  regulatory changes may be effected in the U.S. trade regime as necessary and trade negotiations may be started, and completed, without "fast-track" provisions.

7.
The United States has been an active participant in WTO activities in the period under review, as witnessed by its participation in the WTO negotiations on telecommunications and financial services, as well as in the first round of the Information Technology Agreement (ITA) tariff reductions, the WTO Guidelines for the Negotiation of Mutual Recognition Agreements on Accountancy, and two agreements to expand the coverage of the Agreement on Pharmaceuticals.  The United States is hosting the WTO's Third Ministerial Conference, to take place in Seattle in November 1999.  The United States has used extensively the WTO dispute settlement mechanism in the 1996-98 period.  It has been a party in 78 disputes;  of which 48 as plaintiff, and 30 as defendant.  The United States participates in the Working Groups on Competition Policy, Investment, and Electronic Commerce.

8.
No new regional arrangements were concluded by the United States in the 1996-98 period.  In the context of the North America Free Trade Agreement (NAFTA), however, a second round of accelerated tariff reductions was put in place with Mexico, on 1 August 1998.  All tariffs covered by the NAFTA were eliminated between the United States and Canada on 1 January 1998.  In addition, NAFTA rules of origin with respect to automobiles were modified in 1998.  Negotiations started within the Asia-Pacific Economic Cooperation (APEC) to push forward an agenda of tariff cuts in eight sectors, which are expected to be brought to the WTO.  Negotiations towards a Free Trade Area of the Americas (FTAA) were given a push forward in the Santiago Summit in April 1998.  A joint plan between the United States and the European Union for a Transatlantic Economic Partnership (TEP) was concluded in November 1998.

9.
The United States concluded 63 bilateral trade, investment, and intellectual property rights agreements between 1996 and 1998, 53 of which entered into force on 31 December 1998.  The scope of these agreements varies considerably:  some address a trade practice by a U.S. trading partner;  some are market-opening agreements;  some are sector or area specific, mostly for the protection of investment or intellectual property rights;  and others are mutual recognition agreements on standards.  Some of these agreements are with countries that are not Members of the WTO and are aimed at setting disciplines similar to those already in existence in the multilateral trading system.

10.
The United States grants unilateral preferential market access to products from selected developing countries, under schemes such as the Generalized System of Preferences (GSP), the Andean Trade Preferences Act (ATPA), and the Caribbean Basin Economic Recovery Act (CBERA).  An initiative to grant wider preferences to African countries, is being considered by Congress.  The GSP was renewed for a year in 1998, up to 30 June 1999.

(3)
Trade and Trade-Related Policies, Practices and Measures

11.
The United States maintains liberal trading and investment regimes.  Furthermore, policies, practices and measures relating to trade and investment are, by and large, transparent.  In this regard, not only does the United States make information readily available on the objectives and nature of its policy measures, but various independent bodies, such as the U.S. International Trade Commission and the General Accounting Office, evaluate the economic effectiveness and welfare effects of such measures;  reports of these bodies are made public.

(i)
Import measures

12.
Most imports either enter the United States duty free or are subject to very low tariffs, all except two of which are bound.  Zero tariffs apply to nearly one third of national tariff lines and the simple average applied MFN tariff rate has declined from 6.4% in 1996 to 5.7% in 1999;  the average can be expected to fall to 4.6% once the Uruguay Round and ITA tariff cuts are fully implemented.  As a result of the NAFTA, even lower preferential tariff rates apply to Canada and Mexico, two of its main trading partners, and developing countries have the GSP scheme available for most of their exports to the United States.  Notwithstanding the low overall level of tariff protection, 5% of MFN tariffs involve rates exceeding three times the overall average;  such tariff "peaks" affect some agricultural and food products as well as textiles, clothing and footwear.  One in seven duties are specific (non-ad valorem);  in the interests of transparency, the U.S. authorities publish reliable estimates of their ad valorem equivalents, which show that specific duties account for 86 of the top 100 MFN tariffs.

13.
The non-tariff border measures (NTMs) currently applied by the United States involve some import prohibitions, import licensing and quantitative restrictions.  The importation of certain goods may be prohibited or subject to licensing in order to ensure the security of the United States, to safeguard consumer health and well-being, or to preserve domestic plant and animal life and the environment.  In addition, some commodities, notably textiles and clothing, are subject to import quotas or restraints under bilateral trade agreements and arrangements.

14.
The United States, like other WTO Members, has several types of contingency measures at its disposal, namely countervailing and anti-dumping duties, and safeguards.  These measures are designed to counteract trade practices such as export subsidies and the dumping of products onto the U.S. market.  Although still important, the use of such measures by the United States has declined in recent years.  In 1996-98, the total number of anti-dumping investigations initiated declined to 72 (from 102 in 1993-95), while the number of duty orders issued fell from 82 to 25.  Countervailing duty investigations initiated during the period under review totalled 18, up from 14 in 1993-95;  nevertheless, the number of duty orders issued declined substantially.  The number of safeguard investigation initiations increased in 1996-98, but their number and scope remains limited.

(ii)
Export measures

15.
Export controls and licensing apply mainly to dual-use and encryption products.  As in the case of import controls, export controls are intended, inter alia, to preserve national security, support foreign policy, ensure non-proliferation, and in some cases, to fulfil international obligations of the United States.  Export subsidies are aimed at certain agricultural products;  export finance, insurance, guarantees and duty drawback schemes are available;  the United States also has foreign trade zones.  U.S. legislation (sections 301-306 of the Trade Act of 1974) provides for the review of foreign country practices that may impede U.S. exports of goods and services or impair U.S. rights under international trade agreements;  action may be taken provided that it is consistent with WTO provisions.  Investigations under section 301 of the Trade Act of 1974 decreased during 1996-98;  17 investigations were initiated.  Most were brought to the WTO, the rest were generally settled bilaterally.  No sanctions were applied as a result of investigations initiated since 1996.

(iii)
Internal measures

16.
The United States is not only open to international trade and foreign investment, its markets are relatively free from regulations and other internal government measures that can unduly distort competition in domestic goods, services and factor markets.  Moreover, taxes are low by international standards and the tax system is relatively neutral insofar as different economic activities are concerned.  Nevertheless, potential distortions to competition may arise as a consequence of various forms of assistance provided by federal and state governments to some sectors (notably agriculture), or to certain types of investment, including those related to R&D and environmental protection.  Assistance is provided through the tax system in the form of tax expenditures;  however, in recognition of the fact that these measures are alternatives to other policy instruments, such as spending or regulatory programmes, and Congress's insistence on transparency in this regard, detailed estimates of tax expenditures are published annually in the U.S. Government's Budget.  Internal policies, practices and measures, including those pertaining to investment, usually provide national treatment for foreign firms and investors.  Preferences for domestic supplies are available for government procurement under the "Buy-American" provisions.

17.
Competition in U.S. domestic markets is further fostered by the Government's inclination to take strong action against anti-competitive private practices that are found to be detrimental to domestic consumers.  In addition to actions aimed at counteracting trade practices such as dumping, the United States rigorously enforces its own antitrust laws, as witnessed by the large number of ongoing investigations into and actions taken to combat price-fixing, predatory pricing and exclusionary pacts involving major U.S. companies.  The United States also enforces laws protecting intellectual property rights (IPRs) so as to ensure adequate returns for investment in innovation.  Accordingly, the United States grants exclusive rights that confer a limited, temporary monopoly power while, at the same time, seeking to promote competition.  IPR and competition policies thus have the common goal of enhancing economic performance and consumer welfare.

(4)
Trade Policies in Services

18.
Services are by far the largest contributor to output and employment in the U.S. economy and the sector's importance has continued to grow during the period under review.  The sector accounted for 76.5% of GDP and 79.3% of total employment in 1997;  the sector's average annual nominal growth rate (6%) during the period 1995-97 exceeded that of the U.S. economy as a whole (5.6%).  Services are also playing an increasingly important role in U.S. trade.  In 1998, services accounted for 28.0% of total U.S. exports and 16.5% of total imports.  Furthermore, whereas U.S. merchandise trade resulted in a deficit of US$248 billion in 1998, its trade in services generated a surplus of US$78.9 billion.  The dynamism of the services sector has been fostered by the rapid development of information technology, and the emergence of electronic commerce is likely to enhance the importance of services in the U.S. economy.

19.
The provision of services through commercial presence has assumed greater significance in recent years.  While a majority of U.S. sales of services abroad prior to 1996 involved cross-border transactions rather than commercial presence, the values of sales through the two channels were about equal in 1996;  that is, US$224 billion for cross-border exports compared to US$221 billion for exports through commercial presence.  By contrast, U.S. purchases of services from affiliates of foreign firms located in the United States were US$161 billion in 1996, considerably more than cross-border imports, which were US$142 billion.  These trends reflect the growing importance of GATS commitments made by the United States and other WTO Members to secure further market access in foreign markets, particularly by means of commercial presence (which requires foreign direct investment in one form or another).

20.
In this context, the successful conclusion of negotiations on basic telecommunications and financial services at the WTO in 1997 was probably the principal achievement since the last Review as far as services are concerned.  The United States played a vital role in the success of these negotiations, by improving its own initial offers and by encouraging other WTO Members to improve theirs.  In telecommunications, the United States made commitments covering the entire range of basic telecommunication services, granting foreign firms access to local, long-distance, and international services, using any means of technology, on a facilities-based or resale basis.  Nevertheless, some restrictions on foreign ownership remain.  In financial services, the United States removed its prior broad MFN exemption, which it had taken in the 1995 negotiations, and bound commitments on market access and national treatment for all subsectors;  however, it introduced an MFN exemption in the insurance sector but this can be applied only in a specific instance.

21.
Transportation is one service sector that remains somewhat insulated from international competition.  As in many other countries, cabotage policies restrict the provision of domestic services in both maritime and air transport to U.S.-carriers.  In  addition, while the provision of international services is generally open to foreign competition, support measures such as subsidies and cargo preference requirements are in place to encourage the use of U.S. carriers, especially in maritime transport.  With regard to international aviation services, the conclusion of a number of bilateral open skies agreements has promoted the growth of air traffic in recent years.

22.
In the case of professional services, the U.S. federal system reserves the governance of professions to individual states;  each state has its own licensing regulations and licensing board to administer the regulations.  Although the absence of a uniform regulatory regime at the national level and divergent market access conditions at the state level may add to the complexity of market entry for foreign service providers, such diversity is not necessarily more of a disadvantage to foreign professionals than it is to American professionals.  A number of efforts have been made to accomplish greater uniformity across states in recent years.  These include the use of model laws for licensing regulations, and uniform or multiple jurisdiction examinations through national coordinating professional bodies.  Additional efforts include the conclusion of mutual recognition agreements with foreign professional bodies.

(5)
Outlook

23.
The U.S. economy's outstanding growth and productivity performance during the period under review, accompanied by the lowest levels of unemployment and inflation in 30 years, has followed the conclusion of the Uruguay Round and subsequent multilateral negotiations at the WTO.  This suggests that trade and investment liberalization support strong economic performance.  Consequently, any major upsurge in protectionist measures could impair such performance.  Resort to protectionist measures could slow the inevitable transition of the flexible work-force 

to more productive endeavours, which has greatly enhanced labour productivity in recent years.  It could also dampen profit expectations and reduce the attractiveness of the United States to foreign investors, thereby possibly prompting a major correction of the U.S. stock market.  Such a correction could reduce consumption – possibly reversing the recent decline in personal saving – and imports, thus perhaps jeopardizing the still fragile recovery of countries most affected by the financial crisis, which erupted in 1997.

24.
The U.S. Government has largely resisted protectionist pressures and has instead declared its support for new multilateral trade negotiations;  it has also begun preparations to request "fast-track"  authority from Congress once again.  These developments constitute positive signs of the present Administration's desire to build support for a new multilateral agenda in advance of the WTO's Third Ministerial Conference to be held in Seattle in November 1999, notwithstanding pressures to the contrary.

I.
ECONOMIC ENVIRONMENT

(1)
Main Economic Developments

1.
During the period under review (1996-98), U.S. economic performance has continued to be outstanding, even in the wake of the financial turmoil that erupted in Asia in July 1997 and subsequently spread to other parts of the world.  Since 1991, the United States has enjoyed the second longest period of sustained economic growth since records began in 1854, with real GDP growth averaging over 2.8% during the years 1992-96 before accelerating to 3.9% in 1997 and 1998 (Table I.1).  The main factors contributing to this impressive growth have been private consumption and especially investment, both of which outstripped GDP growth in 1998, thereby drawing in imports.  In real terms, imports too grew much faster than GDP, not only in 1998, but in the previous two years, while exports, after experiencing similarly rapid growth in 1996 and 1997, barely increased in 1998.  In addition, the unemployment rate fell to 4.3% at the end of 1998 (having remained below 5% for the previous 18 months) and consumer price inflation to 1.6%
1, their lowest levels since the 1960s.  These extremely beneficial economic developments have followed the considerable trade and investment liberalization that resulted from the Uruguay Round Agreements and the North American Free Trade Agreement (NAFTA) with Canada and Mexico.

2.
This outstanding macroeconomic performance has been greatly facilitated by a large and growing current account deficit, which, in 1998, reached a record level of US$233 billion (2.7% of GDP), thereby exceeding the previous record of US$168 billion in 1987 (3.6% of GDP).
2  The trade deficit has enabled the U.S. economy to sustain its strong rate of growth in the face of domestic constraints on its productive capacity and a labour market that is at its tightest for nearly 30 years.  Imports, often at lower prices, have provided a safety valve, helping to satisfy domestic demand.  They have also contributed to lower domestic prices and wider choice for U.S. consumers.  U.S. producers too have benefited from lower costs and wider choice of inputs, thereby increasing their competitiveness, which has resulted in more jobs and higher wages, especially in exporting activities, where average wages are higher than for other jobs.  Competition from imports also helps enhance productivity.  Indeed, labour productivity grew at an average annual rate of 2.4% during the period 1996-98, more than double the rate of improvement in 1990-95;  total factor productivity (TFP) increased by an average annual rate of 1.2% in 1996-97, compared to 0.1% per annum during the period 1990-95.
3  In general, imports have helped subdue inflationary pressure that might otherwise have emerged as a result of the very strong growth of domestic demand and low unemployment rate, thereby supporting low market interest rates.

Table I.1

Selected macroeconomic indicators, 1990-98

(US$ billion and per cent)

	
	1990
	1991
	1992
	1993
	1994
	1995
	1996
	1997
	1998

	Real economy (changes in per cent)
	
	
	
	
	
	
	
	
	

	Real GDP
	1.2
	-0.9
	2.7
	2.3
	3.5
	2.3
	3.4
	3.9
	3.9

	Real domestic demand
	0.8
	-1.6
	2.8
	2.9
	3.9
	2.1
	3.6
	4.2
	5.0

	Private consumption
	1.7
	-0.6
	2.8
	2.9
	3.3
	2.7
	3.2
	3.4
	4.9

	Gross private fixed investment
	-3.1
	-8.0
	5.7
	7.6
	8.6
	5.5
	8.8
	8.3
	11.4

	Public consumption and investment
	3.0
	0.6
	0.5
	-0.9
	0.0
	0.2
	1.1
	1.3
	0.9

	Real exports of goods and services
	8.5
	6.3
	6.6
	2.9
	8.2
	11.3
	8.5
	12.8
	1.5

	Real imports of goods and services
	3.9
	-0.7
	7.5
	8.9
	12.2
	8.8
	9.2
	13.9
	10.6

	
	
	
	
	
	
	
	
	
	

	Prices (changes in per cent)
	
	
	
	
	
	
	
	
	

	CPI (end of year)
	5.4
	4.2
	3.0
	3.0
	2.6
	2.8
	2.9
	2.3
	1.6

	GDP deflator (implicit)
	4.3
	4.0
	2.8
	2.6
	2.4
	2.3
	1.9
	1.9
	1.0

	
	
	
	
	
	
	
	
	
	

	Employment/unemployment                   
	
	
	
	
	
	
	
	
	

	Employment (changes in per cent)
	1.2
	-0.9
	0.7
	1.5
	2.3
	1.5
	1.4
	2.2
	1.5

	Unemployment rate (end-year)
	5.6
	6.8
	7.5
	6.9
	6.1
	5.6
	5.4
	4.9
	4.3

	
	
	
	
	
	
	
	
	
	

	Productivity (changes in per cent)
	
	
	
	
	
	
	
	
	

	Labour productivity
	0.7
	0.6
	3.4
	0.1
	0.5
	0.4
	2.7
	1.7
	2.4f

	Capital productivity
	-1.6
	-3.5
	1.4
	0.7
	1.6
	-0.5
	0.4
	0.3
	..

	Total factor productivity
	-0.4
	-1.5
	1.9
	0.1
	0.5
	0.1
	1.7
	0.7
	..

	
	
	
	
	
	
	
	
	
	

	Money stock (end of year, per cent change)
	
	
	
	
	
	
	
	
	

	M1
	4.7
	8.7
	14.2
	10.2
	1.8
	-1.9
	-4.1
	-0.6
	1.5

	M2
	3.8
	3.1
	1.6
	1.5
	0.4
	4.2
	4.8
	5.8
	9.0

	M3
	1.5
	1.3
	0.3
	1.6
	1.8
	6.0
	7.3
	9.0
	11.3

	
	
	
	
	
	
	
	
	
	

	Interest rates (per cent)
	
	
	
	
	
	
	
	
	

	Treasury Bill Rate (3-months)
	7.5
	5.4
	3.5
	3.0
	4.3
	5.5
	5.0
	5.1
	4.8

	Treasury Note Rate (10 year maturity)
	8.6
	7.9
	7.0
	5.9
	7.1
	6.6
	6.4
	6.4
	5.3

	
	
	
	
	
	
	
	
	
	

	Exchange ratea
	
	
	
	
	
	
	
	
	

	Nominal effective exchange rate (1973=100)
	88.4
	86.9
	85.4
	87.7
	86.2
	81.4
	85.2
	91.9
	96.5

	Per cent change
	-4.3
	-1.7
	-1.7
	2.7
	-1.7
	-5.6
	4.7
	7.9
	5.0

	Real effective exchange rate (1973=100)b
	85.1
	83.4
	82.3
	85.0
	84.6
	80.8
	85.8
	93.2
	98.3

	Per cent change
	-3.4
	-2.0
	-1.3
	3.3
	-0.5
	-4.5
	6.2
	8.6
	5.5

	
	
	
	
	
	
	
	
	
	

	Fiscal balance (per cent of GDP)
	
	
	
	
	
	
	
	
	

	Total government fiscal balancec
	-1.3
	-2.0
	-3.1
	-2.5
	-1.3
	-0.9
	0.2
	1.4
	2.6

	Federal government fiscal balance
	-2.7
	-3.3
	-4.5
	-3.8
	-2.7
	-2.4
	-1.4
	-0.3
	0.9

	(excluding social security contributions)
	-10.7
	-11.5
	-12.6
	-11.9
	-10.7
	-10.4
	-9.4
	-8.2
	-7.2

	State and local government fiscal balance
	1.4
	1.3
	1.4
	1.3
	1.4
	1.5
	1.6
	1.7
	1.8

	
	
	
	
	
	
	Table I.1 (cont'd)

	Structural balanced, e
	-2.7
	-2.1
	-3.1
	-2.3
	-1.4
	-1.1
	-0.5
	0.1
	0.6

	
	
	
	
	
	
	
	
	
	

	Saving and investment (per cent of GDP)
	
	
	
	
	
	
	
	
	

	National saving (gross)
	15.7
	15.8
	14.5
	14.5
	15.5
	16.3
	16.6
	17.3
	17.2

	Private
	15.0
	15.7
	15.5
	14.9
	14.8
	15.2
	14.5
	14.1
	12.8

	Personal savings rate (% of disp. income)
	5.1
	5.6
	5.7
	4.4
	3.5
	3.4
	2.9
	2.1
	0.5

	Public
	0.7
	0.1
	-1.1
	-0.5
	0.7
	1.1
	2.1
	3.2
	4.4

	Domestic investment (gross)
	17.4
	15.8
	16.0
	16.5
	17.5
	17.4
	17.8
	18.4
	18.9

	Private
	13.9
	12.4
	12.7
	13.4
	14.5
	14.4
	14.8
	15.5
	16.1

	Public
	3.5
	3.4
	3.3
	3.1
	3.0
	3.0
	3.0
	2.9
	2.8

	
	
	
	
	
	
	
	
	
	

	Balance-of-payments
	
	
	
	
	
	
	
	
	

	Current account (billions of $US)
	-91.6
	-4.4
	-51.4
	-86.1
	-123.8
	-115.3
	-134.9
	-155.2
	-233.4

	Current account (per cent of GDP)
	-1.6
	-0.1
	-0.8
	-1.3
	-1.8
	-1.6
	-1.8
	-1.9
	-2.7

	Balance on goods (billions of $US)
	-109.0
	-74.1
	-96.1
	-132.6
	-166.2
	-173.7
	-191.3
	-198.0
	-248.0

	Balance on services (billions of $US)
	27.9
	43.2
	57.4
	60.7
	65.3
	73.8
	82.7
	87.7
	78.9

	Balance on goods and services (billions of $US)
	-81.1
	-30.9
	-38.7
	-71.9
	-100.9
	-99.9
	-108.6
	-110.2
	-169.1

	Net investment income (billions of $US)
	24.2
	21.5
	22.5
	23.9
	16.5
	19.2
	14.3
	-5.3
	-22.4

	Net transfers (billions of $US)
	-34.7
	5.0
	-35.2
	-38.1
	-39.4
	-34.6
	-40.6
	-39.7
	-41.9

	
	
	
	
	
	
	
	
	
	

	Exports of goods and services (per cent of GDP)
	9.7
	10.2
	10.2
	10.0
	10.4
	11.3
	11.4
	11.9
	11.3

	Imports of goods and services (per cent of GDP)
	10.9
	10.5
	10.7
	11.0
	11.7
	12.4
	12.6
	13.1
	13.0


..
Not available.

a
Major currencies index (includes G-10 countries plus Spain, Ireland, Austria, Finland, Portugal and Australia).

b
Adjusted for changes in CPI.

c
Data on a budget basis.

d
The structural budget balance is defined as the actual budget deficit (or surplus) less the effects of cyclical deviations of output from potential output.

e
International Monetary Fund (1998), World Economic Outlook, October.

f
Preliminary estimates reflects annual rate of change in the 3rd quarter of 1998.

Source:
Survey of Current Business (available from:  http://www.bea.doc.gov/bea/pubs.htm),  Bureau of Labour Statistics (Monthly Review and website:  www.bls.gov) and Council of Economic Advisors (1999), Economic Report of the President, February.

3.
On the other hand, the widening of the trade deficit has provoked allegations in the United States that some foreign producers are engaging in "unfair" trading practices to the detriment of U.S. producers.  Such allegations have, in turn, led to a certain protectionist pressure from some sectors, aimed at persuading the U.S. Government to implement unilateral measures to curb imports of some products from specific countries and to move to further open foreign markets to U.S. exporters;  by and large, the Administration has resisted their pressures, much to the benefit of the multilateral trading system.

4.
However, the trade deficit merely reflects the gap between national saving and domestic investment (see Box I.1).  That gap has widened since 1995 as national saving has failed to keep pace with investment.  While national saving rose as a proportion of GDP from 16.3% in 1995 to 17.2% in 1998, domestic investment climbed from 17.4% to 18.9%.  National saving has risen despite the sharp decline of personal saving as a consequence of U.S. consumers increased willingness to spend.  After its steady decline from 5.7% in 1992, a rate that was already low by international standards, personal saving as a percentage of disposable income is now close to zero;  indeed, it was negative in the latter part of 1998.  The current, historically low personal saving rate is probably due in measure to the positive "wealth effect" of the rise in the value of personal equity portfolios relative to personal incomes owing to the rise in U.S. stock market prices to record levels.  The "wealth effect" involves the tendency for consumption to rise by a fraction of the capital gains on existing assets owned by households;  as unrealized capital gains add to wealth but are not included in income or saving, properly measured personal saving may not have fallen as dramatically as would appear.  In any event, the decline in personal saving has been more than offset by stronger corporate saving and the turnaround in the government budget position from a persistent deficit (government dissaving) to a surplus (government saving) in 1998.  At the same time, business investment in plant and equipment has been up sharply as a consequence, among other factors, of the ready availability of external financing owing to the dramatic reduction in government borrowing, which has left more resources available for private use.
4

5.
An additional source of funds for domestic investment has been capital inflows from abroad.  Indeed, the shortfall of national savings relative to domestic investment was made up by foreign investors who have continued to be attracted to the United States by its liberal investment regime, profitable investment opportunities and its attractiveness as a safe haven following the financial crisis that erupted in Asia.  Foreign investment has thus enabled the U.S. economy to grow faster than would have been the case had it relied solely on domestic saving.  Foreign investment has also contributed to the recent marked improvement in labour productivity, which remains higher than most other countries, thus reflecting the extremely efficient nature of the U.S. economy.  As a consequence, average living standards in the United States, as measured by a per capita GNP of US$28,740, are the second highest in the world (after Singapore).
5

6.
Since 1995, services' shares of GDP and, to a lesser extent, total employment have continued to grow, mainly at the expense of manufacturing (especially manufacturing of non-durable goods), whose shares of GDP and employment have both declined (Table I.2).  Much of the growth of services' share in GDP has occurred in finance, insurance and real estate;  the latter's share of employment has remained unchanged, however, which suggests a relative improvement in this particular service sector's labour productivity.  The shares of other services in both GDP and employment have also grown substantially.
6  As regards other sectors, the shares of construction in GDP and total employment have risen slightly, while the shares of agriculture, forestry, fishing and mining have hardly changed.

Box I.1:  Accounting for the United States' current account deficit

In an open economy, the total output of goods and services available for purchase consists of gross domestic product (GDP) plus imports (M).  Total expenditure consists of domestic demand, which is the sum of consumption (C), investment (I) and government purchases (G), together with foreign demand, namely exports (X).  As the value of total output must equal total expenditure, the equilibrium condition for GDP is:


GDP = C + I + G + X – M.






(1)

Gross national product (GNP) is GDP plus net income received by domestic residents from abroad.  Net income from abroad (NIA) consists of interest and investment earnings received on foreign assets (net of payments on foreign liabilities) plus net unilateral transfers abroad.  It follows that


GNP = C + I + G + X – M + NIA.






(2)

Thus, whereas exports add to the GNP of the U.S. economy, imports do not do so directly;  imports add instead to the GNPs of foreign countries.

The net trade position of a country is commonly summarized by the current account (CA), which is the difference between export and imports of goods and services (X-M) plus net income from abroad (NIA);  that is


CA = X – M + NIA.







(3)

When the imports exceed exports plus NIA, a country has what is known as a current account deficit (CA-).  By contrast, when exports plus NIA exceed imports it has a current account surplus (CA+).

The difference between government purchases of goods and services (G) and taxes (T) is known as the government budget (or fiscal) balance;  a budget deficit arises when G exceeds T, while a budget surplus, or government saving, occurs when T exceeds G.

As GNP is, by definition, equal to disposable income (DI), which can be either consumed or saved, plus taxes (T) collected from households and firms,


GNP = C + S + T. 







(4)

It follows from the GNP identity (2) and equations (3) and (4) that:


CA = X – M + NIA = S + (T - G) – I or CA = NS - I, 




(5)

where national saving (NS) is the sum of private saving (S) plus government saving (T-G).  In other words, the current account deficit (CA-) must be equal to the amount by which investment exceeds national saving.   This equation highlights the close relation between the current account deficit and the gap between investment and national saving.

As the sum of the current and capital accounts tend to zero under floating exchange rates,


CA- + Net Capital Inflow = 0, 






(6)

which, when substituted into equation (5) gives:


I – NS = Net Capital Inflow.






(7)

The last equation demonstrates that if U.S. savers (including the Government) do not save enough to meet domestic investment needs, then the gap must be bridged by foreign savers.  The resulting inflow of capital into the United States tends to drive up the exchange rate leading to a current account deficit.  As federal and state governments are currently running an overall budget surplus, the fundamental cause of the present wide U.S. current account deficit is the fact that investment exceeds private saving.  It follows that measures to increase national saving could reduce the current account deficit and help to defuse protectionist pressures.

Source:  WTO Secretariat.

Table I.2

Shares of GDP and employment, by sector, 1990-97

(Current US$ billion and per cent)

	
	1991
	1992
	1993
	1994
	1995
	1996
	1997
	1995-97 (%)a

	Share of GDP
	
	
	
	
	
	
	
	     

	Total (US$ billion)
	5916.7
	6244.4
	6558.1
	6947
	7269.6
	7661.6
	8110.9
	5.6

	Agriculture, forestry and fishing
	1.7
	1.8
	1.6
	1.7
	1.5
	1.7
	1.6
	9.7

	Mining 
	1.7
	1.5
	1.4
	1.4
	1.4
	1.5
	1.5
	10.5

	Construction
	3.9
	3.7
	3.7
	3.9
	3.9
	4.1
	4.1
	7.1

	Manufacturing
	17.4
	17.0
	17.0
	17.5
	17.6
	17.1
	17.0
	3.7

	Durable goods
	9.4
	9.2
	9.4
	9.8
	9.8
	9.6
	9.7
	5.0

	Non-durable goods
	7.9
	7.9
	7.6
	7.7
	7.8
	7.5
	7.3
	2.1

	Services
	75.1
	75.3
	75.4
	75.3
	75.9
	76.1
	76.5
	6.0

	Transport and public utilities
	8.6
	8.5
	8.6
	8.6
	8.5
	8.5
	8.3
	4.7

	Wholesale trade
	6.6
	6.5
	6.5
	6.7
	6.8
	6.8
	6.9
	7.0

	Retail trade
	8.7
	8.7
	8.7
	8.9
	8.8
	8.8
	8.8
	5.5

	Finance, insurance and real estate
	18.3
	18.4
	18.6
	18.2
	18.7
	18.9
	19.4
	7.4

	Other services
	18.7
	19.2
	19.3
	19.4
	19.9
	20.2
	20.4
	7.1

	Government
	14.2
	14.0
	13.8
	13.4
	13.2
	13.0
	12.7
	3.3

	Otherb
	0.2
	0.7
	0.8
	0.2
	-0.4
	-0.4
	-0.7
	n.a.

	
	
	
	
	
	
	
	
	

	Share of employmentc
	
	
	
	
	
	
	
	

	Total (million)
	117.5
	118.0
	120.0
	123.0
	124.6
	127.0
	130.0
	2.1

	Agriculture, forestry and fishing
	1.6
	1.6
	1.6
	1.6
	1.6
	1.6
	1.6
	3.2

	Mining 
	0.6
	0.5
	0.5
	0.5
	0.5
	0.5
	0.5
	1.1

	Construction
	4.1
	4.0
	4.0
	4.2
	4.3
	4.5
	4.6
	5.1

	Manufacturing
	15.8
	15.4
	15.1
	15.0
	14.9
	14.6
	14.4
	0.4

	Durable goods
	9.0
	8.8
	8.6
	8.5
	8.6
	8.5
	8.5
	1.5

	Non-durable goods
	6.7
	6.7
	6.6
	6.4
	6.3
	6.1
	5.9
	-1.1

	Services
	78.0
	78.6
	78.8
	78.8
	79.1
	79.2
	79.3
	2.3

	Transport and public utilities
	4.9
	4.9
	4.9
	4.9
	5.0
	5.0
	5.0
	2.3

	Wholesale trade
	5.2
	5.2
	5.0
	5.1
	5.2
	5.2
	5.2
	2.0

	Retail trade
	16.9
	17.0
	17.0
	17.2
	17.6
	17.5
	17.4
	1.7

	Finance, insurance and real estate
	5.8
	5.7
	5.7
	5.7
	5.6
	5.6
	5.6
	2.2

	Services
	25.7
	26.5
	27.2
	27.3
	28.2
	28.8
	29.2
	3.9

	Government
	19.3
	19.3
	18.9
	18.5
	17.6
	17.3
	17.0
	0.3


a
Annual average growth rate over the period.

b
Statistical discrepancy.

c
Full-time and part-time employment based on 1987 Standard International Classification (SIC).

n.a.
Not applicable.

Source:
WTO Secretariat estimates based on Council of Economic Advisors (1999), Economic Report of the President, February, 
Table B-12 (p. 342) and U.S. Department of Commerce, Bureau of Economic Analysis, Survey of Current Business (various 
issues).

(2)
Macroeconomic Policies

(i)
Monetary and exchange rate policies

7.
The twin objectives of U.S. monetary policy are to ensure price stability and high employment.  When the unemployment rate fell below 5% and wages began to accelerate in mid 1997, there was widespread concern that the Federal Reserve would have to tighten monetary policy in order to restrain demand and thereby slow the U.S. economy.  In the event, the onset of the financial crisis in Asia, and the decline in world oil and commodity prices, obviated the need for such tightening.  The crisis also increased the flow of liquidity into U.S. financial markets, thus contributing to a further rise in equity prices, which in turn boosted domestic consumption.  In the autumn of 1998, when the crisis spread to Russia, U.S. financial market experienced considerable instability as liquidity dried up, leading to increased risk premia and sharp falls in share prices.  However, an easing of monetary policy involving three cuts of 25 basis points in the federal-funds rate to 4.75% between the end of September and mid November largely restored financial stability.  Subsequently, share prices returned to their previous record highs.  Falling nominal interest rates and rising share prices during the period under review have reduced the cost of capital and thus stimulated investment.  Nonetheless, as a result of the decline in inflation, depending on the price index used, real short-term interest rates are still in the range of 3-4%, which is slightly higher than the average of the past 15 years.

8.
After rising during the period under review, the U.S. dollar exchange rate declined in the fourth quarter of 1998 as short-term interest rates fell.  The depreciation in the dollar amounted to around 5% of both the real and nominal effective exchange rates;  it followed a marked appreciation in both these rates since 1995 (Table I.1).  This downward adjustment in the last quarter of 1998 may be related to expectations of lower returns in U.S. markets and the possible increased risk that it might not be possible to continue to finance the current account deficit at current interest rates.
7  Indeed, the net asset position of the United States has become increasingly negative;  that is, foreign asset holdings in the United States exceeded U.S. holdings abroad by 16.3% of GDP in 1997 compared to 7.4% in 1995.
8  Moreover, net investment income turned negative in 1997 and 1998 and looks set to decline even further (Table I.3).
9  While foreign investors have hitherto been more than willing to purchase U.S. assets (particularly since the onset of the Asian financial crisis), because of their relative liquidity and safety, and thereby contributed to the strength of the U.S. dollar, their attitude could change.

(ii)
Fiscal policy

9.
U.S. fiscal policy has complemented monetary policy in exerting a stabilizing influence on the economy during the period under review.  Since 1992 the federal budget deficit has fallen steadily from 4.5% of GDP, with a surplus amounting to 0.9% of GDP emerging in 1998, only the second surplus in the past 30 years.  The marked improvement in the budget position has moderated the rise in the current account deficit and contributed to the fall in interest rates.  Although some of this fiscal consolidation has been due to the strength of the economic recovery since the 1990-91 recession, policies implemented in connection with the Omnibus Budget Reconciliation Act (OBRA) of 1993 and subsequent legislation, including the Balanced Budget Act 1997, have also been major contributing factors.
10  Somewhat less than half of the improvement was cyclical.  Almost half of the improvement in the structural budget deficit was the result of a higher than expected increase in tax revenues.
11  A large part of this increase was due to the unexpected growth of the economy;  rising real incomes have raised federal and state tax revenues, as marginal tax rates are well above average tax rates.  The high level of share prices, which caused a surge in tax receipts from realized capital gains, also contributed to the increase in tax revenues.  The remainder was due to cuts in defence and non-defence spending.  Almost all States are also running substantial budget surpluses, which in aggregate were equivalent to 1.8% of GDP in 1998.  As a result, net federal public debt, which reached a peak of 46.7% of GDP in 1995, had fallen to 42.8% in 1998.
12

Table I.3

Current and capital accounts, 1993-98

(US$ billion, annual rate)

	
	1993
	1994
	1995
	1996
	1997
	1998

	Current account balance
	-86
	-124
	-115
	-135
	-155
	-233

	Exports of goods, services and income
	770
	862
	999
	1,064
	1,179
	1,174

	Imports of goods, services and income
	818
	946
	1,080
	1,158
	1,295
	1,366

	Net unilateral transfers abroad
	38
	39
	35
	41
	40
	42

	Balances:
	
	
	
	
	
	

	Goods and services
	-72
	-101
	-100
	-108
	-110
	-169

	Goods
	-133
	-166
	-174
	-191
	-198
	-248

	Non-factor services
	60
	65
	74
	83
	88
	79

	Net investment income
	24
	17
	19
	14
	-5
	-22

	Official transfers
	-21
	-20
	-15
	-19
	-16
	-17

	Private transfers
	-17
	-19
	-20
	-21
	-23
	-25

	Capital account balance (+ inflows)
	85
	134
	138
	195
	255
	237

	U.S. investment abroad, net (increase)a
	-195
	-171
	-327
	-369
	-479
	-305

	Foreign investment in the United States, net (increase)b
	280
	305
	465
	563
	733
	542

	Official assets balance
	71
	39
	100
	134
	15
	-30

	Other foreign assets in the United States
	15
	89
	38
	61
	240
	267

	Statistical discrepancy
	-1
	10
	-23
	-60
	-100
	-4

	Memorandum:
	
	
	
	
	
	

	Current account balance as a percentage of GDP
	..
	..
	-1.6
	-1.8
	-1.9
	-2.9


..
Not available.

a
Capital outflow (-).

b
Capital inflow (+).

Source:
U.S. Department of Commerce, Bureau of Economic Analysis, Survey of Current Business, various issues.

(iii)
Saving-investment gap

10.
Fiscal consolidation and the emergence of a federal budget surplus have eliminated government dissaving, a major factor that has long contributed to the relatively low rate of national saving in the United States.  Nevertheless, investment has remained strong;  indeed, fixed investment currently accounts for much more GDP growth than in previous long expansions (such as in 1961-69 and 1982-90).  This strong investment growth is the consequence of, inter alia:  strong GDP growth (via the accelerator effect);  the low cost of capital owing to declining interest rates and higher stock market prices;  and strong corporate profits and therefore the availability of retained earnings for new investment.  It may also be related to the economic collapse in Asia and elsewhere, which has enhanced the attractiveness of the United States to foreign investors.  The boom in investment has included purchases of relatively short-lived computer equipment, partly due to considerably lower prices, but also possibly motivated by the desire to replace old equipment susceptible to the year 2000 bug.  National saving has failed to keep pace with investment, however, owing to the apparent collapse in personal saving, which is probably related to the surge in share prices to record levels. (The decline in the personal saving rate is somewhat exaggerated because it does not take into account saving in the form of unrealized capital gains;  such gains have added to personal wealth, thereby raising wealth in relation to income.)  The outcome is that national saving fell short of domestic investment by an amount equivalent to 1.2% of GDP in 1998.  The resulting excess of investment over national saving is manifested in a current account deficit (Box III.1), which grew to 2.7% of GDP in 1998.  This aspect of globalization has been especially beneficial for the United States economy because it has allowed it to invest heavily in capital equipment and thus to maintain its high growth rate despite the relatively low national saving rate.
13

(3)
Main Domestic Structural Policy Issues

(i)
Taxation

11.
While the personal saving rate's decline has clearly helped the world economy in the wake of the Asian financial crisis, the United States' traditionally low rate of saving has also caused widespread domestic concerns over its adverse implications, not just for the current account, but for investment, growth and productivity, not to mention the financial security of individual households.  These concerns have prompted calls by several prominent tax experts and congressmen for a shift away from corporate and personal income taxes to a broad-based consumption tax.
14  It is argued that comprehensive income taxation results in savings being taxed twice;  first saving is usually made out of after-tax income, and then returns on such saving, when they are realized, are taxed again.  Such double taxation constitutes a potential disincentive to save, which would not arise under a broad-based consumption tax.  However, double taxation only affects about one half of total personal saving.  This is because contributions to individual retirement accounts (IRAs), Keogh plans and 401(k) plans are deductible from personal tax;  contributions plus any returns are instead taxable upon withdrawal.
15  This tax treatment is similar to that under a consumption tax, such as the RST or VAT.
16

12.
As the treatment of much of current saving is similar to that under a consumption tax, the negative effect of the present tax system on saving is less than often supposed.  Furthermore, there is some ambiguity about the size of the behavioural response to after-tax rates of return on saving.
17  Consequently, it is unclear whether a shift to consumption-based taxation would raise saving substantially.  Even if it did, this would not necessarily result in a reduction of the current account deficit.  The shift to a consumption tax would reduce taxes on income from capital and thus likely increase the attractiveness of the United States as a destination for foreign investment, at least in the short run.
18  Insofar as foreigners actually pay U.S. income taxes, a switch to a consumption-based tax system would attract foreign equity investment to the United States as well as encourage U.S. multinational enterprises (MNEs) to locate projects in the United States that might otherwise have gone abroad.  On the other hand, it could also encourage U.S. MNEs to shift debt capital to other countries.  While the net outcome of these two effects is theoretically ambiguous, most studies suggest that net capital inflows are more likely.  The consequent rise in net capital inflows would tend to widen the current account deficit, which would mitigate, if not outweigh, the reduction in the deficit brought about by any increase in savings induced by the switch to consumption taxation.  Nor are the border tax adjustments tied to a destination-based consumption tax likely to have a long-run effect on the trade balance because this effect would ultimately be offset by a real appreciation of the U.S. dollar.  Hence, if the present gap between national saving and domestic investment, and thus the current account deficit, is indeed a concern, perhaps a more viable way of reducing the gap might be for the Government to run an even larger budget surplus or increase the funding of social security (see below).

13.
While a switch to a broad-based consumption tax would not necessarily reduce the saving-investment gap, it is likely to increase the total U.S capital stock, with a significant part of this increase arising from inflows of foreign investment attracted by lower taxation of income from capital.  The rise in U.S. capital stock would, in turn, contribute to higher wages as a result of increased labour productivity and higher GDP.  The switch would also be expected to change the composition of U.S. trade, increasing net exports of capital-intensive goods relative to those of labour-intensive goods.

(ii)
Social security and related measures

14.
Another potential drag on national saving, particularly in the long term, involves the social security system.  According to official projections, social security pension payments and health care costs for the elderly are likely to expand considerably during the next four decades leading to the exhaustion of the Social Security Trust Fund by 2032 and, as a consequence, contribute to an eventual deterioration in the budget position.  In order to address this situation, in his State of the Union message in January 1999, the President outlined proposals to ensure that the Fund would have sufficient resources to provide benefits until 2050.  The proposals involve allocating 62% of projected budget surpluses during the next 15 years (nearly US$2.8 trillion) to the reserve Fund.  Clearly, maintenance of such budget surpluses and their allocation to the Social Security Trust Fund would not only improve the financial position of the social security system, but add to national saving.  Furthermore, in an attempt to raise the returns on the Fund's assets, roughly 15% of the Fund would be invested in the stock market (a practice already followed by state and local government pension funds, which currently own about one tenth of listed stocks);  this proposal has raised issues of corporate governance, particularly fears of political interference in investment decisions.  In order to allay such fears, equity investments would be managed independently, and without political interference, by private sector managers selected by competitive bidding procedures.  Equity investments would be broad-based, neutral and non-discretionary as in widely used equity index mutual funds.  The Fund's equity holdings would represent less than 4% of the U.S. equity market on average over the next 40 years.

15.
An additional 12% of the projected annual budget surpluses (US$536 billion) over the next 15 years would be used to provide a progressive tax subsidy for voluntary contributions, particularly by low income groups, to newly created "universal saving accounts", (USA)
19 thus expanding the scope of tax incentives for saving;  these tax incentives already include individual retirement accounts (IRAs) and Keogh plans, which currently cost the Federal Government US$10.8 billion and US$3.7 billion, respectively, in annual tax revenue losses (Chapter III(4)(i)).  Notwithstanding these existing incentives, which were introduced in the 1970s, the personal saving rate not only remained low by international standards, but virtually disappeared in 1998, thereby casting some doubt on the effectiveness of such incentives.

(iii)
Labour market policies

16.
Clearly, the continued strong growth of the U.S. economy throughout the period under review has been the main reason for the increase in the number of jobs.  The continuing growth in employment and the decline in the unemployment rate to 4.3% of the labour force at the end of 1998 is also a reflection of the labour market's high degree of flexibility in the face of globalization.
20  Part of this flexibility is perhaps due to the success of welfare reform, undertaken since 1996, in increasing labour force participation.  Such reform includes in particular the Personal Responsibility and Work Opportunity Reconciliation Act, which replaced the previous open-ended federal entitlement to welfare assistance with a block grant to states to provide time-limited benefits.  As a result of this reform and various tax incentives, such as the Earned Income Tax Credit (EITC) together with Work Opportunity Tax Credit and Welfare to Work Tax Credit, 1996, both of which were prolonged by the 1998 OBRA, the number of welfare beneficiaries has fallen markedly with many people finding work.
21  As well as encouraging welfare recipients to work, the Government has taken steps recently to lower the barriers that the low-skilled and the disabled face in finding employment.
22  In 1998, Congress re-authorized "Head Start", a programme aimed at improving the quality and availability of child-care services, thereby helping one-parent families to work.  Another 1998 Act overhauled and consolidated federal job training programmes into state-administered block grants, thus extending vocational rehabilitation programmes serving over one million disabled persons.  Furthermore, the private sector has developed voluntary networks aimed at facilitating the transitions from welfare to work, and school to work.

17.
Policies that further opened up the U.S. economy to foreign trade and investment have contributed to higher wages as jobs related to exports pay wages or salaries that are 10-15% higher than jobs unrelated to trade, while foreign investment raises labour productivity.  The resulting booming economy has greatly improved job opportunities for marginal/low-skilled workers.  While trade liberalization appears to have caused little, if any, reduction in the absolute level of unskilled wages, by raising skilled wages it seemingly contributed to the rise in wage inequality during the period 1973-93.
23  However, the bulk of the increase in wage inequality during this period probably arose from skill-based technological change, with additional significant contributions from declining real minimum wages and the drop in trade union membership.  It follows that the threat of unskilled wage reduction posed by trade liberalization is grossly exaggerated.  The basic policy implication is that trade liberalization needs to be accompanied by an array of domestic structural policies that enable society to evolve in an equitable rather than an inequitable direction.  Interestingly, there has been no increase in income inequality since 1993 (judging from the Gini coefficient).
24  On the contrary, recent evidence shows that, in 1998, wages at the bottom end of the wage distribution grew more quickly than those in the top end.
25  This may be partly explained by the success of labour market policies, including those mentioned above.

(iv)
Competition policies

18.
A fundamental feature of U.S. structural policy is its reliance on competition, particularly antitrust policy, which applies to multinational as well as to domestic companies.  In this regard, antitrust authorities have increased their enforcement activity during the period under review, paying particular attention to those sectors, such as information technology and communications, where so-called "network effects" can impair competition.
26  Largely as a consequence of the surge in merger activity, the number of merger investigations (under the Clayton Act) rose sharply in FY 1996 (October-September) and FY 1997 (Chapter III(4)(viii)).  These included several high-profile cases, one of which resulted in defence contractors Lockheed-Martin and Northrop Grumman abandoning a proposed merger that was challenged by the Departments of Justice and Defense.  Moreover, although the number of investigations of anti-competitive practices (under the Sherman Act) in FY 1997 was lower than in each of the previous six years, the amount of criminal fines collected by the Department of Justice jumped to US$205 million, five times as much as the previous high (the figure for FY 1998 was higher, US$265 million);  most of these fines related to international price fixing.
27  Particular attention has been paid to the high-technology sector, where the Department of Justice has been involved in an ongoing case against Microsoft, and the Federal Trade Commission initiated a more narrow complaint against Intel (which was settled in March 1999 on the eve of the antitrust trial).
28

(4)
Trade Performance

19.
During the period under review (1996-98), the United States ran a merchandise trade deficit, which stood at US$248.0 billion in 1998;  this contrasts with the surplus in services of US$79 billion.
29  Continuing the trend observed since the beginning of the decade, the ratio of both exports and imports of goods and non-factor services to GDP increased during the period to reach 11.3% and 13% respectively.  Since 1995, imports of goods and services in the United States have grown more rapidly than exports, reflecting rapid growth in private consumption and fixed investment.  In 1996, export growth slowed to a rate of 8.5%, before rising to 12.8% in 1997.  However, 1998 figures show a considerable slow-down in the growth of exports of goods and services, to 1.5%, while imports grew by 10.6% in the same period.  The slow-down can be attributed to weaker demand, especially by Asian economies, in the aftermath of the crisis in the region.  Lower export growth has contributed to the rise in the current account deficit.

(i)
Composition of merchandise trade

20.
The shift in the composition of U.S. merchandise trade away from primary products towards manufactures has continued during the period under review.  U.S. exports of primary products as a percentage of total exports declined from 19% in 1995 to 15.8% in 1997.  By contrast, exports of manufactures rose from 76.4% to 79.9% (Table AI.1).

21.
Machinery and transport equipment continue to be the United States' most important merchandise export, accounting for 50% of total exports of goods in 1997 (Chart I.1).  Nevertheless, exports of other products such as office machines and telecommunication equipment have grown at a faster rate (11%) since 1995.  Exports of automotive products and transport equipment, after a substantial slow-down in 1995, increased in 1996-97;  growing at 12.2% and 24.5%, respectively, in 1997.

22.
The share of manufactures in U.S. merchandise imports has undergone a slight decline since 1995, from 78.9% to 77.8% in 1997.  There has been a corresponding increase in the share of primary imports from 17.7% to 18.5%.  Machinery and transport equipment continue to be the most important U.S. merchandise import, with a share of 44.9% in 1997, down from 46.4% in 1995.  Growth in imports of manufactures has been led by chemicals (11.2%), and other electrical machines (10.6%) (Table AI.2).

(ii)
Pattern of merchandise trade

23.
During the period 1995-97, there was no substantial change in the destination of U.S. exports, nor in the origin of U.S. imports.  The main destination of exports is the Americas, especially Canada and Mexico whose combined importance has slightly increased, attracting 31.6% of total U.S. exports in 1997.
30  Over the period, Canada's share remained relatively constant, at an average just over 20%, but that of Mexico rose at a higher rate after the 1995 crisis, to exceed its pre-crisis level (10.6%) in 1997.  Other main destinations for U.S. exports are East Asia and Europe both of whose shares decreased.  The main suppliers of imports in 1997 were Canada, the European Union (EU), Japan and Mexico.  The relative importance of Asia a source of imports declined throughout the period, while that of Mexico increased slightly (Tables AI.3 and AI.4).

24.
NAFTA's share in U.S. trade remained relatively unchanged during the period under review.  However, in terms of value, exports to Mexico increased from over US$40 billion in 1993, to US$68 billion in 1997.  Thus Mexico has displaced Japan as the second largest market (after Canada) for U.S. exports.  Imports from Mexico and Canada have also increased in value terms since 1993.  The increase in trade between Mexico and the United States is partly due to NAFTA preferences, but also to the existence of production-sharing operations, which is a consequence of the deeper integration between the two countries.

(iii)
Composition of trade in services

25.
In 1997, U.S. cross-border sales (exports) of services grew more slowly, at 7%, than U.S. cross-border purchases (imports) of services, at 10%.  In contrast, over the decade 1986-96, U.S. sales grew much faster than purchases, averaging 11% annually versus 8%.
31  This longer term pattern seems consistent with the United States' comparative advantage in the provision of services, as evidenced by the growing surplus in trade in services each year since 1985.  Despite the faster growth in purchases in 1998, this surplus reached US$79 billion.  The largest surplus was in royalties and license fees, which represent receipts and payments for intellectual property rights, such as patents, trade-marks, and copyrights (Chapter III(4)(iii)).  Large surpluses were also recorded for travel, business, professional and technical services;  financial services and education.  Transportation, including travel, passenger fares, and other transportation remains the most important export earner, accounting for 45% of total services earnings in 1998.  Transport (defined in the same way) is also the predominant element on the import side, with a share of some 56.7%.
32  Royalties and license fees, even though a small share of service imports, have grown since 1995.  As shown, in Chart I.2 the composition of trade in services has remained stable since the previous U.S. Review.

26.
Further evidence of the United States' competitive position in the provision of services is provided by the amount of services sold abroad through commercial presence, which reached US$221.1 billion in 1996 up from US$190.1 billion in 1995.  In 1996 the value of services sold abroad through commercial presence exceeded the value of services sold in the United States through commercial presence, resulting in a surplus of US$60.1 billion.  In the same year, U.S. exports of services through commercial presence increased by 16%, while purchases increased by 8%.  Cross-border transactions used to be the most common mode of trading services in the United States;  however, sales through the two modes (cross-border and commercial presence) were about equal in 1996.
33  While some services can be delivered equally well through either mode, in other instances the mode of delivery may be largely determined by the nature of the services.  For instance, in the insurance sector commercial presence is a more important mode of trade than cross-border trade; exports of insurance through commercial presence were US$41.3 billion, while exports through cross-border supply accounted for US$1.9 billion.
34

(iv)
Direction of trade in services

27.
U.S. exports of services to Japan continued to substantially exceed those to any other country, accounting for 14.2% of total services exports in 1997.  The United Kingdom and Canada are the next largest destinations, with shares of 9.9% and 8.6% respectively.  The United Kingdom is also the single most important source of U.S. imports of services, with imports increasing at a faster rate than those of any other country.  On a regional basis Western Europe continues to be the U.S. predominant trading partner in trade in services, followed by Asia and the Pacific (Chart I.2).
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(v)
Foreign direct investment

28.
The United States has traditionally been an attractive destination for foreign direct investment (FDI), due to its bilateral regime, the large size of its market, labour market flexibility, deregulated services and good infrastructure, as well as strong intellectual property protection and competition policy.  In 1997, the United States recorded US$90.7 billion in FDI inflows and US$114.5 billion in outflows
35;  inflows were 19% higher than in 1996 and outflows 53% higher.  The European Union continued to be the most important partner of the United States, both for inward and outward investment.  However, its share in inward FDI declined in 1997 to 55.4% from 62.9% in 1996.  Japan's share also declined, while Switzerland's share both of inward and outward investment more than doubled in 1997.  Developing countries inward investment amounted to 10% of the total.  However, these countries attracted more than 30% of the United States' outward investment in 1997.  Among developing countries, Latin America and the Caribbean as a region, attracted some 21% of U.S. outward investment in 1997 (Table I.4).

29.
Historically, the manufacturing sector has attracted most foreign capital, followed by the services sector.  In 1997, some 40% of total inward investment was in manufacturing;  however, the relative importance of manufacturing as a destination for investment continues to decline, while that of services, particularly financial services, continues to increase.  U.S. direct investment abroad has a similar pattern;  the share of investment in manufacturing has declined substantially since 1995, when it stood at 48%, to reach 28% in 1997, while investment in financial services in the same period increased from 25% to 42%.  In contrast, the share of wholesale and retail trade in total outward investment declined during the period, to 3% in 1997.

Table I.4

Inward and outward FDI flows, 1995-97

	
	Inward FDI
	Outward FDI

	Item
	1995
	1996
	1997
	1995
	1996
	1997

	Total (US$ billion)
	58.8
	76.5
	90.7
	92.1
	74.8
	114.5

	By industry (percentage)

	Petroleum
	6.6
	11.6
	4.9
	0.7
	6.8
	10.0

	Manufacturing
	48.9
	45.1
	39.9
	48.3
	33.6
	28.2

	Wholesale and retail tradea
	13.4
	14.1
	13.9
	9.6
	7.6
	3.0

	Finance and insuranceb, c
	25.0
	16.2
	24.3
	25.0
	32.8
	42.2

	Other industries
	6.1
	13.0
	17.0
	16.3
	19.2
	16.6

	By country/region (percentage)d

	Developed countries
	92.9
	96.5
	89.7
	75.8
	62.5
	65.0

	Canada
	8.2
	10.8
	10.4
	9.3
	9.7
	9.4

	European Union
	59.8
	62.9
	55.4
	53.0
	43.3
	46.2

	Other Western Europee 
	7.8
	4.7
	10.8
	3.7
	4.8
	6.7

	of which:  Switzerland
	6.9
	4.0
	9.1
	2.0
	1.1
	4.4

	Other developed countries
	17.2
	18.2
	10.8
	9.4
	4.7
	2.8

	of which:  Japan
	13.8
	13.4
	10.4
	2.5
	-0.4
	0.7

	Table I.4 (cont'd)

	

	Developing countries
	7.1
	3.5
	10.3
	26.9
	34.8
	34.3

	Africa
	-0.2
	-0.6
	1.1
	0.1
	0.7
	2.3

	Latin America and the Caribbean
	4.9
	4.3
	6.5
	17.4
	21.5
	20.8

	West Asia
	-0.6
	0.7
	0.1
	1.0
	0.7
	1.0

	South, East and South-East Asiaf
	3.0
	-0.9
	1.7
	6.2
	11.9
	10.3

	of which:  China
	-
	-
	-
	0.3
	1.3
	1.1

	Central and Eastern Europe
	-
	-
	-
	1.0
	2.0
	1.3


a
For outflows, distributive trade includes only wholesale trade (excludes retail trade).

b
Finance and insurance includes depositary institutions.

c
For outflows, finance and insurance includes real estate.

d
For outflows, totals do not necessarily add up to 100 per cent due to investments in international affiliates that are not classified 
under specific countries.

e
Includes developing Europe.  For inflows, includes also Central and Eastern Europe.

f
Includes the Pacific.

Source:
Based on data from the United States, Department of Commerce, Bureau of Economic Analysis webpage (www.bea.doc.gov., 
(undated)) [18 and 19 June 1998].

II.
TRADE POLICY REGIME:  FRAMEWORK AND OBJECTIVES

(1)
Overview

1.
No major changes regarding the Unites States' trade policy regime have taken place since the last U.S. Review in 1996.  "Fast-track" Congressional consideration of legislation implementing U.S. trade agreements expired in 1994;  however, the Uruguay Round Agreements Act (URAA) gave the President authority to modify U.S. duties to the extent necessary to complete the "zero-for-zero" tariff negotiations begun during the Uruguay Round, regulatory changes may be effected in the U.S. trade regime as necessary and trade negotiations may be started, and completed, without "fast-track" provisions.

2.
The United States has been an active participant in WTO activities in the period under review, as witnessed by its participation in the WTO negotiations on Telecommunications and Financial Services, as well as in the first round of the Information Technology Agreement (ITA) tariff reductions, the WTO Guidelines for the Negotiation of Mutual Recognition Agreements on Accountancy, and two agreements to expand the coverage of the Agreement on Pharmaceuticals.  The United States is hosting the WTO's Third Ministerial Conference, to take place in Seattle in November 1999.  The United States has used extensively the WTO dispute settlement mechanism in the 1996-98 period.  It has been a party in 78 disputes;  of which 48 as plaintiff, and 30 as defendant.  The United States participates in the Working Groups on Competition Policy and Investment, as well as that on Electronic Commerce.

3.
No new regional arrangements were concluded by the United States in the 1996-98 period.  However, in the context of the North America Free Trade Agreement (NAFTA), a second round of accelerated tariff reductions was put in place, on 1 August 1998 with Mexico.  All tariffs covered by the NAFTA were eliminated between the United States and Canada on 1 January 1998.  In addition, NAFTA rules of origin with respect to automobiles were modified in 1998.  Negotiations started within the Asia-Pacific Economic Cooperation (APEC) to push forward an agenda of tariff cuts in eight sectors, which are expected to be brought to the WTO.  Negotiations towards a Free Trade Area of the Americas (FTAA) were given a push forward in the Santiago Summit in April 1998.  A joint plan between the United States and the European Union for a Transatlantic Economic Partnership (TEP) was concluded in November 1998.

4.
The United States concluded 63 bilateral trade, investment, and intellectual property rights agreements between 1996 and 1998, of which 53 entered into force on 31 December 1998.  The scope of these agreements varies considerably:  some address a trade practice by a U.S. trading partner; some are market-opening agreements;  some are sector or area specific, mostly for the protection of investment or intellectual property rights;  and others are mutual recognition agreements on standards.  Some of these agreements are with countries that are not-Members of the WTO and are aimed at setting disciplines similar to those already in existence in the multilateral trading system.

5.
The United States grants unilateral preferential market access to products from selected developing countries, under schemes such as the Generalized System of Preferences (GSP), the Andean Trade Preferences Act (ATPA), and the Caribbean Basin Economic Recovery Act (CBERA).  An initiative to grant wider preferences to African countries, is being considered by Congress.  The GSP was renewed for a year in 1998, up to 30 June 1999.

(2)
Trade Policy Objectives

6.
Over the years, various provisions of U.S. trade legislation have set out U.S. negotiating objectives with respect to particular trade subjects.  For example, the Trade Act of 1974 and the Omnibus Trade and Competitiveness Act of 1988, included general and specific trade negotiating objectives that Congress prescribed for the Tokyo Round and the Uruguay Round, respectively.  Bills introduced in Congress in 1997 and 1998 to renew "fast-track" legislative procedures, including the Reciprocal Trade Agreements Act of 1998
1, drew on the two earlier Acts and identified objectives to be pursued in future negotiations, in particular enhancing market access for goods and services, reinforcing intellectual property protection, and increasing market access in agricultural trade.

(3)
Development and Administration of Trade Policy

(i)
Main trade laws and authority

7.
The provisions of U.S. trade legislation are set out in Title 19 of the U.S. Code.  Some of the principal trade laws included in Title 19 are:  the Tariff Act of 1930, as amended;  the Trade Act of 1974;  the Trade Agreements Act of 1979;  the Omnibus Trade and Competitiveness Act of 1988;  the North American Free Trade Agreement Implementation Act of 1993;  and the Uruguay Round Agreements Act of 1994 (URAA).

8.
The Tariff Act of 1930 (19 U.S.C. Chapter 4), includes provisions regarding determination and collection of customs duties, customs administration, foreign trade zones, anti-dumping and countervailing duties.  Chapter 7 of Title 19 (Trade Expansion Program) contains provisions regarding trade agreements, including the general authority to enter into negotiations (Subchapter 2, Part I);  national security provisions (Subchapter 2, Part IV);  general provisions such as the most-favoured-nation (MFN) principle;  and tariff adjustment.  The Trade Act of 1974, which includes provisions regarding negotiating authority for trade agreements, bilateral negotiations, safeguards, the balance-of-payments authority, and authorizes the granting of preferences under the GSP, among other things, is contained in 19 U.S.C. Chapter 12.  The Trade Agreements Act of 1979 (19 U.S.C. Chapter 13) establishes the links between trade agreements and U.S. law, and includes a number of provisions regarding standards, and U.S. participation in international standard setting activities.  The URAA is contained in Chapter 22 of Title 19.

9.
Under the U.S. Constitution, Congress has the ultimate authority to regulate trade with foreign nations, while the President negotiates and concludes trade agreements on behalf of the United States.  U.S. law and policy governing trade in goods is largely the province of the Federal Government.  The U.S. legal regime for services, investment and intellectual property, however, is a mix of federal and state law, with state regulation predominant in certain areas.  For example, state legislation largely governs the provision of professional services as well as certain aspects of financial services, such as insurance (Chapter IV).  Intellectual property rights issues are covered by federal legislation in the case of patents and copyright, while trade marks are protected by both federal and state laws.  Over the years, Congress has delegated to the President the administration of certain trade policy issues.  Since the mid-1930s, for example, Congress has repeatedly given the President authority to implement tariff reductions in exchange for trade concessions from other countries.  During the period 1974 to 1994, Congress put in place "fast-track" procedures under which legislation required to implement free-trade and multilateral trade agreements could be submitted to Congress and voted on without amendment and within a fixed period (section iii).

(ii)
Agencies involved in trade policy formulation and implementation 

10.
The main agency responsible for trade policy formulation is the Office of the United States Trade Representative (USTR), which is part of the Executive Office of the President.  USTR is in charge of developing and coordinating U.S. international trade policy and conducting negotiations in respect of trade, commodities, and investment.

11.
USTR deals with all WTO matters, and with  trade, commodity, and direct investment issues in OECD and UNCTAD.  The agency is headed by the United States Trade Representative who is a member of the President's Cabinet and is the main negotiator, trade advisor, and spokesperson for the President on trade, commodity and investment matters.  USTR works in consultation with Congress, particularly with the five Members from each House who are appointed as official Congressional advisors on trade policy, with its primary committees of jurisdiction, the House Ways and Means Committee and Senate Finance Committee, and with other Senators or Representatives who have been appointed as advisors on particular issues or negotiations.  USTR reports annually to Congress, on behalf of the President, on the U.S. trade agreements programme and its implementation, including WTO activities.

12.
Within USTR, the Office of Monitoring and Enforcement is in charge of monitoring foreign countries' compliance with trade agreements, of pursuing enforcement actions, invoking dispute settlement procedures in the WTO and under the NAFTA, and applying and enforcing trade laws administered by the USTR.

13.
USTR administers and chairs two bodies where U.S. Government positions on international trade and trade-related investment issues are developed and coordinated:  the staff-level Trade Policy Staff Committee (TPSC), and the subcabinet-level Trade Policy Review Group (TPRG), both composed of 17 federal agencies and offices.  A third body, the cabinet-level National Economic Council (NEC), chaired by the President, has been playing an increasingly important role in trade policy formulation.  The NEC Deputies Committee considers decision memoranda from the TPRG, as well as particularly important or controversial trade-related issues.

14.
USTR is also responsible for responding to Section 301 complaints against unfair foreign trade practices, coordinating inter-agency views in import relief cases under Section 201(escape clause) as well as investigations regarding perceived discrimination in public procurement (Executive Order 13116, which reinstituted Title VII of the Omnibus Trade and Competitiveness Act of 1988) and telecommunications equipment procurement (Section 1377 of the Omnibus Trade and Competitiveness Act of 1988); it has the authority, under the Omnibus Trade and Competitiveness Act of 1988, to take action under Section 301 of the Trade Act of 1974, subject to the direction of the President.  USTR also administers the Generalized System of Preferences.

15.
Advisory committees, established by Congress in 1974, and coordinated by USTR, play an important role in trade policy formulation.  They provide information and advice on U.S. negotiating objectives and bargaining positions before entering into trade agreements;  on the operation of any trade agreement once entered into;  and on other matters arising in connection with the development, implementation, and administration of U.S. trade policy.  The private sector advisory committee system consists of 33 advisory committees, with a total membership of approximately 1,000 advisors.  The advisory committee system is organized in three tiers: the President’s Advisory Committee for Trade Policy and Negotiations (ACTPN);  seven policy advisory committees;  and 25 technical, sectoral, and functional advisory committees.  The President appoints the 45 ACTPN members who must broadly represent key economic sectors affected by trade, for two-year terms, in accordance with the Trade Act of 1974.  The committee considers trade policy issues in the context of the overall national interest.  The seven policy advisory committees are appointed by the USTR alone or in conjunction with other Cabinet officers.  They are the Industry Policy Advisory Committee (IPAC);  the Agricultural Policy Advisory Committee (APAC);  the Labor Advisory Committee (LAC);  the Defense Policy Advisory Committee (DPACT);  and the Trade and Environment Policy Advisory Committee (TEPAC), managed jointly by USTR and the Departments of Commerce, Agriculture, Labor, and Defense, and the Environmental Protection Agency, respectively;  and the Intergovernmental Policy Advisory Committee (IGPAC), and the Trade Advisory Committee on Africa (TACA) managed solely by USTR.

16.
The 25 sectoral, functional, and technical advisory committees, are organized in two areas: industry (Industry Sector Advisory Committees or ISACs) and agriculture (Agricultural Technical Advisory Committees or ATACs).  Representatives are appointed jointly by the USTR and the Secretaries of Commerce or Agriculture, respectively.  Each sectoral or technical committee  represents a specific sector or commodity group and provides specific technical advice concerning the effect that trade policy decisions may have on its sector.  There are three functional advisory committees monitoring issues such as customs valuation, unfair trade practices, and intellectual property.

17.
USTR’s Office of Intergovernmental Affairs and Public Liaison is in charge of coordinating the activities of the private sector advisory committee system.  The office also serves as the liaison for all state and local governments for purposes of implementing the NAFTA and the WTO Agreements.

18.
Several units of the Department of Commerce play an important role in both trade policy formulation and administration.  These include the International Trade Administration (ITA), the Bureau of Export Administration (BEA), the National Institute of Standards and Technology (NIST), the Patent and Trademark Office (PTO), and the National Telecommunications and Information Administration (NTIA).  An important function of the ITA concerns gathering information on and evaluating trade agreement compliance through the Trade Compliance Center.

19.
The Import Administration, which is a part of the ITA, and the United States International Trade Commission (USITC), also conduct investigations in anti-dumping and countervailing duty proceedings.  The USITC also conducts safeguards investigations under Section 201 of the Trade Act of 1974, as well as investigations under Section 337 of the Tariff Act of 1930, which deals with unfair practices in U.S. import trade, in particular the infringement of U.S. intellectual property rights.

20.
The Department of Agriculture (USDA) plays a key role in the formulation and implementation of trade policy for agricultural products.  The Foreign Agricultural Service (FAS) is the primary trade policy agency within USDA.  It works closely with USTR in the formulation of agricultural trade policy and operates agricultural export and import programmes such as the Dairy Export Incentive Program (DEIP) and the dairy and sugar import licensing programmes.  The Animal and Plant Health Inspection Service (APHIS) and the Food Safety Inspection Service (FSIS) are responsible for the inspection of many imported agricultural products, and are involved in the work of international standard setting bodies such as Codex Alimentarius.

21.
The State Department's Bureau of Economic and Business Affairs (EB) formulates and carries out U.S. foreign economic policy in cooperation with other U.S. government agencies including the Department of the Treasury, the Department of Commerce, the Department of Transportation, USTR, the Export-Import Bank, etc.  The EB's main role is to integrate U.S. economic interests with the overall foreign policy goals of the United States in the negotiation of agreements with foreign governments bilaterally, and in multilateral organizations, including the WTO.  The EB coordinates issues related to economic sanctions, takes the lead in negotiations on bilateral civil aviation treaties and in issues regarding combating bribery in international trade, and participates in WTO activities.

22.
Other agencies that are part of the TPSC and participate in the formulation of U.S. trade policy include the Departments of the Treasury, Labor, Justice, Defense, Interior, Transportation, Energy, and Health and Human Services, the Environmental Protection Agency, the Office of Management and Budget, the Council of Economic Advisors, the U.S. Agency for International Development, the National Economic Council and the National Security Council.  The U.S. International Trade Commission, which is not part of the executive branch, is a non-voting member of the TPSC and an observer at TPRG meetings. 

(iii)
"Fast-track" procedures

23.
Under the Reciprocal Trade Agreements Act of 1934, Congress delegated authority to the President to modify or reduce tariffs up to 50%, in exchange for reciprocal concessions negotiated with U.S. trading partners.  This authority was the impetus for numerous bilateral trade agreements and was the authority the President used to implement U.S. tariff reductions negotiated under the General Agreement on Tariffs and Trade (GATT).  The renewal of this authority was the base for U.S. participation in the early GATT rounds of tariff negotiations, through to the Kennedy Round.  The Act was extended eleven times, generally for periods of between one and three years.

24.
Once negotiations in the GATT advanced to include non-tariff measures, Congress extended the President’s tariff proclamation authority and also put in place "fast-track" procedures.  Under these procedures, Congress agreed to expedited consideration and vote, without amendment, on trade legislation submitted by the President to implement trade agreements, provided that the President notified and consulted with Congress over the course of the negotiation according to prescribed rules.  First enacted in the Trade Act of 1974, and later renewed through the Omnibus Trade and Competitiveness Act of 1988, "fast-track" procedures have been used in connection with U.S. participation in five major trade negotiations.  U.S. negotiations in the Uruguay Round and the NAFTA were conducted under "fast-track" procedures in place under the 1988 Act.  "Fast-track" lapsed in 1994 after the Uruguay Round was completed along with most of the President's tariff reduction authority.

25.
Since 1974, the President's tariff proclamation authority and "fast-track" procedures have generally been enacted together. "Fast-track" was renewed in the 1988 Act, with specific procedures applicable to bilateral and regional agreements involving the elimination or the harmonization of tariffs.  The President's tariff-cutting authority under the 1988 Act allowed him to eliminate tariffs of 5% or less, while entitling him to reduce tariffs above 5% by up to 50% (Table II.1).
2  Tariff reductions covered by the President's authority in the Tokyo Round and the Uruguay Round were subject to staging requirements, under which the annual aggregate reduction in the rate of duty on any article could not exceed the greater of 3% ad valorem or one tenth of the total reduction.  The reduction constraints were applicable to applied rates rather than bound rates.

Table II.1

Comparison of 1974 and 1988 proclamation authority/"fast-track" legislation with proposed 1998 legislation

	
	Trade Agreements Act of 1974
	Omnibus Trade and Competitiveness Act of 1988
	Proposed Export Expansion and Reciprocal Trade Agreements Act of 1998

	Key provisions
	Negotiating objectives, tariff proclamation authority , and "fast-track" procedures to enter into trade agreements, modify or continue existing duties.  Authority to proclaim the necessary modifications.
	Negotiating objectives, tariff proclamation authority , and "fast-track" procedures to enter into trade agreements, modify or continue existing duties.  Authority to proclaim the necessary modifications.
	Negotiating objectives, tariff proclamation authority , and "fast-track" procedures to enter into trade agreements, modify or continue existing duties.  Authority to proclaim the necessary modifications.

	Beginning and ending dates of proclamation authority
	3 January 1975 – 2 January 1980.  Proclamation authority and "fast-track" procedures renewed by Congress in 1979 and 1984.
	23 August 1988 - 1 June 1991. Proclamation authority and "fast-track" procedures renewed by Congress in 1991 and extended to 1 June 1993.  Extended in 1993 to 16 April 1994 only for Uruguay Round Negotiations.
	From approval to 1 October 2001, with an extension possible through 30 September 2005.

	Limitation on authority to reduce duty
	No tariff reduction to a rate below 40% of the rate applied on 1 January 1975, except for tariffs below 5% at that date.
	No tariff reduction to a rate below 50% of the rate applied on 23 August 1988, except for tariffs below 5% at that date.
	No tariff reduction to a rate below 50% of the rate applied on date of enactment of bill, except for tariffs below 5% at that date.

	Staging requirement
	The annual aggregate reduction in the rate of duty on any article must not exceed the greater of 3% ad valorem or one tenth of the total reduction.  No tariff reduction to take more than 10 years.
	The annual aggregate reduction in the rate of duty on any article must not exceed the greater of 3% ad valorem or one tenth of the total reduction.  No tariff reduction to take more than 10 years.
	The annual aggregate reduction in the rate of duty on any article must not exceed the greater of 3% ad valorem or one tenth of the total reduction.  No tariff reduction to take more than 10 years.

	Inclusion of GATT/WTO negotiations in limitation on duty reductions
	Yes.
	Yes.
	No.

	Overall negotiating objective
	To obtain more open and equitable market access and reduction of trade distortions. Eliminate agricultural barriers to the maximum extent feasible.
	To obtain more open equitable and reciprocal market access;  the reduction or elimination of barriers and other trade-distorting policies and practices;  a more effective system of international trading disciplines and procedures.
	To obtain more open and reciprocal market access for U.S. exports; to obtain the reduction or elimination of trade barriers and distortions affecting U.S. exports;  to further strengthen the system of international dispute settlement; to foster economic growth, raise living standards, and promote full employment in the United States and to enhance the global economy; and to address aspects of foreign government policies and practices regarding labour, the environment, and other matters directly related to trade and hindering U.S. exports or distorting U.S. trade.

	Applicability of "fast-track" to free-trade agreements
	Yes.
	Yes.  Special notification and consultation procedures apply.
	Yes.

	Sectoral negotiating objectives
	Tariff reduction and elimination of non-barriers to trade.
	Open foreign markets for U.S. manufacturing, especially high technology products, and agricultural goods.  Eliminate barriers in trade in services.
	Intellectual property, agriculture, electronic commerce, information technology, environmental and labour issues.

	Table II.1 (cont'd)

	Requirements to qualify for "fast-track"
	President must consult with Congressional committees of jurisdiction during negotiations and notify Congress at least 90 days before signing the trade agreement.  President must also solicit advice of private sector advisory groups and the public.  After agreement is reached, President submits to Congress a draft bill and a Statement Administrative Action, explaining how the Executive intends to carry out the agreement under existing legislative authority.
	President must consult with Congressional committees of jurisdiction during negotiations and notify Congress at least 90 days before signing the trade agreement.  President must also solicit advice of private sector advisory groups and the public.  For free-trade agreements, President must notify and consult Congressional trade committees before or at an early stage of negotiations.  After agreement is reached, President submits to Congress a draft bill and a Statement Administrative Action, explaining how the Executive intends to carry out the agreement under existing legislative authority.
	Enables Congress to set priorities, provide advice, and exercise oversight at all stages of the negotiations and even after the agreement is concluded.  New consultation requirements in the Bill provide that the President must give written notice to Congress and put in writing the goals aimed at with any trade negotiation prior to its initiation.  Consultations to be maintained as negotiations progress and before an agreement is concluded.

	Procedure for withdrawing "fast-track"
	No specific procedure included.
	Congress may withdraw "fast-track" if President fails or refuses to consult with Congress. 
	Congress may withdraw "fast-track" if President fails or refuses to consult with Congress.


Source:
WTO Secretariat, based on U.S. legislation and information provided by the U.S authorities.

26.
In order to make a trade agreement and implementing bill eligible for “fast-track” consideration and vote, the President was required to consult with those Congressional committees having jurisdiction over the field covered by the prospective agreement.  This invariably entailed consultations with the House Ways and Means Committee and with the Senate's Committee on Finance, but also extended to a broad range of other committees of jurisdiction.  "Fast-track" procedures also called for the President to notify Congress at least 90 days before signing an agreement and to provide Congress with information describing the prospective agreement.  After concluding an agreement, the President was required to submit to Congress the proposed implementing legislation, along with the trade agreement and a description of how he intended to carry out the agreement under his existing regulatory authority, for approval or disapproval, without amendment and within 90 legislative days.
3

27.
Neither general tariff proclamation authority nor procedures for “fast-track" Congressional consideration of legislation implementing U.S. trade agreements have been renewed since the end of the Uruguay Round.  However, the Uruguay Round Agreements Act (URAA) gave the President authority to modify U.S. duties to the extent necessary to complete the "zero-for-zero" tariff negotiations begun during the Uruguay Round.  The President used this authority, for example, to carry out duty reductions under the Information Technology Agreement (ITA).  Bills to extend "fast-track" procedures were introduced in 1997 and 1998 but were not enacted.  "Fast-track" procedures have been important in securing Congressional approval and implementation of major trade Agreements requiring changes in domestic legislation, such as the Tokyo Round and Uruguay Round Agreements and the NAFTA.

28.
The Export Expansion and Reciprocal Trade Agreements Act (EERTAA) of 1998, defeated in Congress in September 1998, proposed a renewal and an extension of "fast-track" negotiating procedures.  The proposal called also for a renewal of the President's tariff reduction authority, which, together with "fast-track" procedures were to remain in effect until 1 October 2001, with an extension possible through 30 September 2005, upon request by the President and if not opposed by Congress.  The bill also would have enhanced the consultative role of Congress and, like the 1988 Act, would have allowed for Congress to revoke "fast-track" treatment for any implementing bill submitted with respect to a trade agreement if both Houses of Congress agreed to a procedural disapproval resolution based on failure or refusal by the President to consult with Congress within any 60-calendar-day period.

(4)
Trade Relations and Agreements

(i)
WTO

29.
Section 126 of the Trade Act of 1974 mandates that the United States grant MFN status to all trading partners, unless otherwise provided for in the Act.  Title IV of the 1974 Act regulates the granting of MFN status to non-market economies, including China, which, with limited exceptions, are eligible only for conditional MFN.
4  The United States currently accords some form of MFN to all but seven countries, namely Afghanistan, Cuba, Laos, the Democratic People's Republic of Korea, Serbia and Montenegro (Permanent MFN was revoked in 1992 by legislation), and Viet Nam.  Although Iran, Iraq and Libya still formally retain MFN status, imports from these countries are prohibited under U.S. economic embargoes.

(a)
U.S. participation in the WTO

30.
The United States has played an active role in the WTO since its inception, in 1995, and continues to do so through its participation in the different committees and councils.  During the 1996-98, period two multilateral agreements regarding services were finalized in the WTO:  the Agreement on Basic Telecommunication Services, signed on 15 February 1997;  and the Agreement on Financial Services, signed on 12 December 1997, which entered into force on 1 March 1999 (Chapter IV(I)).  Four other agreements were reached in the WTO during the period analysed:  the WTO Information Technology Agreement (ITA), on 26 March 1997;  the WTO Guidelines for the Negotiation of Mutual Recognition Agreements on Accountancy, signed on 29 May 1997 (Table AII.1), and two agreements to expand the coverage (of the duty elimination) of the Agreement on Pharmaceuticals, the first with effect March 1997, and the second with effect July 1999.

31.
In addition, in 1998, the United States put forward papers on several topics in the Committee on Sanitary and Phytosanitary Measures, including on:  transparency and implementation of the Agreement (G/SPS/GEN/77);  improvement of the operation of notification provisions (G/SPS/GEN/75);  use of international standards (G/SPS/GEN/76);  technical cooperation and assistance (G/SPS/GEN/78);  regionalization (adaptation to regional conditions) (G/SPS/GEN/101);  and, facilitation of informal consultations on specific SPS measures (G/SPS/GEN/74).  In the Committee on Technical Barriers to Trade, the United States also put forward a proposal for improving the notification procedures and information exchange (G/TBT/W/89 and G/TBT/W/90).

32.
The United States has urged more transparency in the WTO through the derestriction of documents, consultations with stakeholders and other ways to generally increase transparency, openness, and to achieve better coherence in the WTO's interaction with other organizations.  Similarly, regarding market access, the United States has sought to improve transparency through, inter alia, making trade and tariff information more widely available.

33.
The United States participated in the Committee on the Expansion of Trade in Information Technology Products, which, in 1999, is working on ITA II product expansion.

34.
In the Council on Trade-Related Aspects of Intellectual Property Rights, during 1998, the United States continued to encourage all Members to fully implement the "mailbox" and exclusive marketing rights provisions found in Articles 70.8 and 70.9 of the Agreement.  The United States also raised implementation concerns with a number of developed countries, including Denmark and Sweden, regarding their failure to provide provisional relief in civil enforcement proceedings, and Ireland, for its failure to amend its copyright law to comply with the TRIPS Agreement.  In addition, the United States supported the joint WTO-WIPO technical assistance programme for developing countries.

35.
In the Council for Trade in Services, in 1998, the United States initiated a variety of steps to assist and monitor the implementation efforts of its trading partners in multilateral, regional and bilateral discussions.  The United States supported a formal elaboration of cooperative activities between the International Telecommunication Union (ITU) and the WTO concerning the reforms necessary in many countries to implement WTO commitments.  An exchange of letters between the WTO and ITU in support of cooperative activities was agreed in principle by the WTO Council on Trade in Services late in 1998.  The Council is also considering a proposal by the United States that the Council initiate, in 1999, an information session on technical assistance sources and needs in the telecommunications sector.

36.
The United States completed domestic ratification procedures related to its commitments on financial services, and notified the WTO of their acceptance of the Fifth Protocol to the GATS, thereby allowing the commitments to enter into force by 1 March 1999.

37.
The United States was a major proponent of a commitment by WTO Members to duty-free cyberspace and further efforts to make that commitment permanent and legally binding. 

38.
The United States will host the Third Ministerial Conference of the WTO, to take place in Seattle in November 1999, in which it is expected that a new round of multilateral trade negotiations will be launched.  These negotiations, to begin in early 2000, will consist of new liberalization commitments in services trade, a new phase of agriculture policy reform and market-opening undertakings and other, as yet unspecified, negotiations on topics to be agreed at the meeting.  According to the authorities, the United States believes that WTO Members should build on what was agreed by Ministers in Singapore, using the Seattle Conference to establish a forward-looking work programme to examine trade issues stemming from international efforts to promote respect for internationally recognized core labour standards.

39.
Table AII.2 lists U.S. notifications under the WTO Agreements as of 15 March 1999.

40.
Section 125 of the URAA establishes an expedited process through which Congress may adopt a joint resolution revoking Congressional approval of the WTO Agreements.  A resolution may be introduced once every five years, following the submission by the President in that year of a Congressionally mandated annual report on the operation of the WTO.
5  Annual reports compiled in those years must include information regarding the effect of the WTO Agreements on U.S. interests and the costs and benefits of continued U.S. participation in the WTO.  The fifth annual report is due by 1 March 2000.

41.
A resolution can be introduced by any Member of the Senate or House and is considered "privileged", which means that once introduced the bill must be discharged from committee and voted on within a fixed period.  Ninety legislative days following the submission of the annual report are allotted for consideration and enactment of a joint resolution.  If Congress adopts the resolution, the President may veto it, subject to Congressional override by a two-thirds vote of both Houses.  Should the resolution enter into effect it would withdraw Congress’ approval for the WTO Agreements set out in section 102(a) of the URAA.

(b)
U.S. involvement in WTO Dispute Settlement

42.
During the period under review (1996 to 31 March 1999) the United States has been involved in 78 disputes.
6  The United States requested consultations 48 times with WTO Members including, inter alia, Argentina (2), Australia (4), Brazil (1), Canada (3), Chile (1), the European Communities (7), Japan (5), India (2), Indonesia (1), Korea (5), Mexico (1), and the Philippines (2).  As shown in Table AII.3 these disputes are at different stages:  in some cases the reports have been adopted and implementation is in process;  in others, panels have already been established and the panel is active, while in others consultations are pending (16).  In six instances the parties reached a mutually agreed solution.

43.
Other WTO Members have requested 30 consultations regarding U.S. trade measures, including Argentina (1), Canada (2 ), Chile (1), the European Communities (15), India (2), Japan (2), Korea (2), and Mexico (1) (Table AII.4).  At the time of completion of this report (end April 1999) there were three disputes in which the parties had reached a mutually agreed solution;  and three disputes that had been concluded, in two cases because the measure of contend was withdrawn, and in another due to expected implementation.  There are three active panels, and another that has already circulated its report;  in six instances the complainants requested the panel to be suspended.  Consultations are still pending in 13 cases.

44.
On 13 July 1998, the United States appealed a Panel ruling concerning the import prohibition of certain shrimp and shrimp products.  The Appellate Body reversed the Panel's finding that the U.S. measure at issue was not within the scope of measures permitted under Article XX of GATT 1994, but concluded that the U.S. measure, while qualifying for provisional justification under Article XX(g), failed to meet the requirements of the chapeau of Article XX.  Thus the United States informed the DSB that it was committed to implementing its recommendations.

45.
On 12 February 1996, the United States together with Ecuador, Guatemala, Honduras, and Mexico requested consultations with the European Communities regarding the EC's regime for the importation, sale and distribution of bananas (WT/DS27).
7  The complainants held that the EC's regime for importation, sale and distribution of bananas was inconsistent with GATT Articles I, II, III, X, XI and XIII as well as with provisions of the WTO Agreements on Import Licensing, Agriculture, Trade-Related Investment Measures, and the GATS.  A Panel was established on 8 May 1996, which found that the EC's banana import regime, and the licensing procedures for the importation of bananas under this regime, were inconsistent with certain EC obligations under the WTO.  The Panel further found that the Lomé waiver waives the inconsistency with GATT Article XIII, but not inconsistencies arising from the licensing system.  The report of the Panel was circulated to Members on 22 May 1997.  On 11 June 1997, the European Communities notified its intention to appeal the Panel Report.  The Appellate Body mostly upheld the Panel's findings, but reversed the Panel's findings that the inconsistency with GATT Article XIII is waived by the Lomé waiver, and that certain aspects of the licensing regime violated Article X of GATT and the Import Licensing Agreement.  The report of the Appellate Body was circulated to Members on 9 September 1997.  On 25 September 1997, the Appellate Body report and the Panel report, as modified by the Appellate Body, were adopted by the WTO Dispute Settlement Body (DSB).  On 17 November 1997, the complainants requested that the "reasonable period of time" for implementation of the recommendations and rulings of the DSB be determined by binding arbitration.  The Arbitrator found the reasonable period of time for implementation to be the period from 25 September 1997 to 1 January 1999.  The report of the Arbitrator was circulated to Members on 7 January 1998.

46.
On 18 August 1998, the complainants (the United States, Ecuador, Guatemala, Honduras, and Mexico (WT/DS27)) requested consultations with the EC, regarding the WTO-consistency of measures adopted by the EC in purported compliance with the recommendations and rulings of the Panel and Appellate Body.  On 25 November 1998, the EC announced that it had completed its implementation of the recommendations of the DSB, and that the new system would be operational from 1 January 1999.  The complainants expressed their disagreement with the WTO-consistency of this system.  On 15 December 1998, the EC requested the establishment of a panel under Article 21.5 to determine that the implementing measures of the EC must be presumed to conform to WTO rules unless challenged in accordance with DSU procedures.  On 18 December 1998, Ecuador requested the re-establishment of the original panel to examine whether EC measures to implement the recommendations of the DSB were WTO-consistent.  On 12 January 1999, the DSB agreed to reconvene the original panel pursuant to Article 21.5 to examine both Ecuador's and the EC's requests.
8  On 14 January 1999, the United States, requested authorization from the DSB under Article 22.2 for suspension of tariff concessions and related obligations with respect to the EC and its member States.  At the DSB meeting on 29 January 1999, the EC requested arbitration under the Dispute Settlement Understanding (DSU) Article 22.6, on the level of suspension of concessions requested by the United States.  The DSB referred the issue of the level of suspension to the original panel for arbitration.  Pursuant to Article 22.6 of the DSU, the request for the suspension of concessions by the United States was deferred by the DSB until the determination, through arbitration, of the appropriate level for the suspension of concessions.  The arbitrators were unable to make a determination within the statutory period (60 days) and requested additional time and information.

47.
The U.S. Trade Representative announced that, effective 3 March 1999, the U.S. Customs Services would begin "withholding liquidation" on imports valued at over US$500 million of selected products from the European Union.
9  Withholding liquidation imposes contingent liability for 100% duties on affected products.  This measure applied to products originating in Austria, Belgium, Finland, France, the Federal Republic of Germany, Greece, Ireland, Italy, Luxembourg, Portugal, Spain, Sweden, or the United Kingdom.
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48.
On April 6, the arbitrators issued their final decision finding that: there is a continuation of nullification or impairment of U.S. benefits under the EC’s revised banana regime;  and that the level of nullification or impairment suffered by the United States is $191.4 million per year. The DSB authorized the United States to suspend concessions and related obligations under GATT 1994 covering trade in an amount of $191.4 million per year.
11  On April 19, the U.S. Trade Representative published a determination in the Federal Register imposing a 100% ad valorem rate of duty on articles described in the Annex to the notice that are the products of certain EC member States.
12  The amount of trade affected by this action, as measured by 1998 import values, is equivalent to the level of nullification or impairment determined by the WTO arbitrators in their decision of 6 April 1999.

49.
In addition, on 20 January 1999, the United States, Guatemala, Honduras, Mexico, and Panama, requested consultations with the European Communities regarding the implementation of the recommendations of the DSB in European Communities – Regime for the Importation, Sale and Distribution of Bananas (WT/DS158/1).  The complaining parties stated that the 15-month reasonable period of time for the EC to implement the DSB's recommendations and rulings ended on 1 January 1999.  They contended that the EC modified its regime in a manner that will not permit this dispute to conclude at this time on the basis of a solution that is acceptable to their governments, and as a result, jointly requested consultations with the EC concerning the modified banana regime.  The complaining parties contend that their objective is to clarify and discuss in detail with the EC the various aspects of the modified banana regime, including their effect on the market, concerns about their WTO-inconsistency, and ways that the EC might modify its regime in order to produce a satisfactory settlement of this dispute.  Consultations have taken place.

(ii)
Other multilateral agreements

50.
The International Tropical Timber Agreement entered into force in the United States on 1 January 1997.

(iii)
Regional agreements

(a)
Asia-Pacific Economic Cooperation (APEC)

51.
In Bogor, Indonesia, in 1994, APEC members adopted the goal of "open and free trade and investment" for the region, to be completed by 2010 for industrialized economies and by 2020 for developing economies.  In a 1995 meeting in Osaka, 14 trade and trade-related areas, to which the "Bogor goal" would apply, were identified.
13  In the 1996 meeting at Subic Bay, in addition to developing individual and collective action-plans for implementing these goals, APEC members decided to proceed with the identification of sectors where early voluntary liberalization could be achieved, with a consequent positive impact on trade, investment and economic growth in the APEC economies.  This decision was reaffirmed by APEC Trade Ministers in May 1997, when a deadline for the identification of these sectors was established.  APEC Ministers also noted their intention to build a "critical mass" of support among non-APEC members for these initiatives.  When the deadline was met, in November 1997, APEC leaders, meeting in Vancouver, Canada, reviewed information on over 40 potential sectors and selected 15.  Nine of these sectors were selected for early action in 1998:  chemicals, energy, environmental goods and services, fish and fish products, forest products, gems and jewelry, medical equipment, toys, and conclusion of a mutual recognition agreement on telecommunications ("first tier sectors") (Box II.1).  APEC Ministers directed that the details of these initiatives, with respect to product scope, end dates and end rates for tariff cutting be completed by the date of the APEC ministerial meeting on trade in June 1998, with a view to beginning implementation, in the WTO context where appropriate, in 1999.  In addition, proposals were expected to proceed in the six other selected sectors:  oilseeds and oilseed products, food, automotive, civil aircraft, fertilizer, and natural and synthetic rubber, for recommendation to leaders in November 1998.
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52.
At the June 1998 meeting of APEC Trade Ministers in Kuching, Malaysia, members endorsed the completion of an APEC Telecommunications Mutual Recognition Agreement, and adopted parameters for product scope, end dates and end rates for tariff reductions in the other eight "first tier" sectors.  APEC members failed to reach a consensus with respect to tariff cuts at their November 1998 meeting in Kuala Lumpur, but agreed to endeavour to complete in 1999 an initiative to cut tariffs in these sectors, to be negotiated in the WTO, and to work to achieve the critical mass of support in the WTO that would be necessary for the successful completion of such an agreement.  It was also decided that initiatives related to non-tariff measures, trade facilitation, and economic and technical cooperation in these sectors would be pursued within APEC.

	Box II.1:  APEC market-opening initiatives

	The market opening initiatives for the 15 sectors included the following:

	(a)
elimination of tariffs on environmental goods and liberalization of trade in environmental services based on the GATS and binding in the WTO;

	(b)
elimination of tariffs on medical equipment in three years;

	(c)
elimination of tariffs on forest products (HS Chapters 44, 46, 47, 48, 49 and parts of 38 and 94), in the 2000-2004 period, and development and adoption of performance-based building standards;

	(d)
elimination of tariffs on fish and fish products no later than 31 December 2005, with tariffs currently applied at 20% or less phased out more quickly, and flexibility to phase out tariffs on a limited number of products over a longer period;  non-tariff measures would be eliminated by 31 December 2007; elimination of WTO-inconsistent subsidies and sanitary and phytosanitary measures;

	(e)
progressive reduction of tariffs on certain toys, beginning from 1998 and completed by a date to be determined, but no later than 2005; non-tariff measures to be eliminated by the same date;

	(f)
reduction of tariffs on gems and jewellery included in HTSUS Chapter 71 to 0-5% by 2005;

	(g)
mutual recognition of test results and certifications  for telecommunications;

	(h)
commitment to lower applied tariffs on chemicals to the rates established in the Uruguay Round chemical tariff harmonization agreement in two parts: by 2001 for tariffs up to and including 10%, and by 2004 for tariffs over 10%, and to bind these rates in the WTO (sensitive products would be allowed a longer implementation period);

	(i)
progressive removal of tariffs on coal and gas and energy-related equipment by 2005;

	(j)
harmonization of standards on autos;

	(k)
reduction of tariffs on certain categories of fresh fruit and vegetables, processed foods, and beverages to bring applied tariffs to 5% or less by 2004 with the aim of eliminating all tariffs in these subsectors by 2020;

	(l)
elimination of tariffs, non-tariff measures, and export subsidies on all oilseeds and oilseed products by 2002;

	(m)
gradual reduction of tariffs on rubber;

	(n)
elimination of tariffs on civil aircraft in two equal cuts on 1 January 1999 and 1 January 2000, to be bound in WTO Schedules at zero;

	(o)
elimination of tariffs on fertilizers by 2002 and binding in the WTO.

	Source: APEC Secretariat.


(b)
Free trade Area of the Americas (FTAA)

53.
The creation of the FTAA, by 34 Western Hemisphere countries by no later than the year 2005, was decided in December 1994 at the Summit of the Americas, in Miami.  A "Plan of Action" for the FTAA was devised and twelve Working Groups were created to prepare for the negotiations.  The United States participated in these Working Groups from 1995 through the first quarter of 1998.  Thereafter at the second Summit of the Americas in Santiago, Chile, in April 1998, it was agreed to initiate negotiations leading to the formation of a free-trade area;  general principles for the negotiations were approved, among which, that the outcome of the negotiations would be a "single undertaking", and that the FTAA negotiations would "improve on WTO rules and disciplines wherever possible".

54.
The United States seeks in the negotiations, inter alia, elimination of tariffs and non-tariff measures;  the reduction of trade-distorting practices in agriculture;  the establishment of a legal framework for investment and related capital flows; an increase in transparency and efficiency in customs procedures;  increased protection of intellectual property rights, and enhanced liberalization of services;  an improvement in the observance and promotion of worker rights;  and to make trade liberalization and environmental policies mutually supportive.
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55.
The negotiations are currently organized in the following negotiating groups:  market access (including standards and technical barriers to trade, customs procedures, and rules of origin);  investment;  agriculture (including sanitary and phytosanitary measures);  subsidies, anti-dumping and countervailing duties;  government procurement;  intellectual property rights;  competition policy; services;  and dispute settlement.  The United States chairs the group on government procurement.  A ministerial meeting to assess the first year of negotiations will take place in Toronto in November 1999.

(c)
North American Free Trade Agreement (NAFTA)

56.
Trade among NAFTA members has increased substantially since its inception in 1993.  U.S. goods exports to NAFTA partners rose over 65.7% in the 1993-98 period, or by about US$94 billion (to US$236 billion) in 1998;  U.S. merchandise exports to Canada rose 56%, those to Mexico, 90%.  A large percentage of tariffs have been eliminated through six reciprocal reductions started on 1 January 1994, and two accelerated rounds of negotiations, the second of which was implemented on 1 August 1998.  The items for accelerated tariff elimination were selected based on requests by consumers, producers and traders.  Remaining tariffs on most items are scheduled for elimination on a ten-year staging period, while a few items are on a 15-year staging period.  All tariffs covered by the NAFTA were eliminated between the United States and Canada on 1 January 1998.

57.
The NAFTA provides disciplines on investment, including a prohibition of most local-content requirements, and for exclusive supplier contracts.  In the NAFTA Investment and Services Working Group (ISWG) members have exchanged information on non-conforming investment measures at the subnational level.

58.
The NAFTA increased the North American content requirement for duty-free treatment of automobiles from 50% to 56% in 1998.  The NAFTA Rules of Origin Working Group is currently addressing the change of references to tariff items in the rules of origin from country-specific to a generic format.

59.
The NAFTA envisages the elimination of all non-tariff barriers to agricultural trade between the United States and Mexico by 2008.  Import-sensitive products were granted transition periods and special safeguards.  Under the U.S.-Canada Free Trade Agreement, whose agricultural trade provisions were largely incorporated into the NAFTA, a large number of tariffs affecting agricultural trade between the United States and Canada were eliminated on 1 January 1998.  Exceptions to this, in the case of the United States, apply to imports of dairy products, sugar, certain sugar-containing products, and peanut butter, which are covered by tariff quotas.  Data on tariff quotas utilization is exchanged by NAFTA members.  Four committees are responsible for the implementation of NAFTA provisions with respect to agriculture.
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60.
The North American Agreement on Labor Cooperation (NAALC), signed by NAFTA parties, is aimed at contributing to the enforcement of domestic labour laws and administered by the NAFTA Labor Secretariat.  Up to end 1998, 20 submissions regarding concerns from a party with respect to labour practices by another party have been filed with the Secretariat under the NAALC.  The U.S. National Administrative Office (NAO), within the Department of Labor, also reviews submissions concerning practices by other NAALC parties.  A total of 13 submissions have been filed with the U.S. NAO, of which 11 against Mexico and two against Canada.  Six of these cases (the two against Canada and four against Mexico) are still pending.  Mexico has filed four submissions with its national NAO involving the United States, and Canada has submitted one.
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61.
The NAFTA parties have also subscribed a North American Agreement on Environmental Cooperation (NAAEC), which created the North American Commission on Environmental Cooperation (CEC) whose work is supported by an Environmental Secretariat located in Montreal, Canada.  The work of the CEC concentrates on environmental conservation;  protection of human health;  cooperation and law enforcement, and the trade-off between the environment, trade, and the economy.  The Border Environment Cooperation Commission, is a NAFTA-created institution, which certifies environmental projects with the aim of improving the U.S.-Mexico border environment.  Since its creation, 24 environmental infrastructure projects have been certified.  Since it was established in 1995, the North American Development Bank (NAD Bank) has approved a total of US$105 million in loans, guarantees, and grants to help finance 14 environmental projects.  In April of 1997, the NAD Bank and the Environmental Protection Agency (EPA) established the Border Environment Infrastructure Fund.

62.
The main dispute settlement mechanisms of the NAFTA are found in Chapters 11, 19 and 20 of the Agreement.  Disputes relating to the investment provisions of Chapter 11 may be referred either to government-to-government dispute settlement under the Agreement or, in some cases, to investor-state arbitration.  Chapter 19 (Article 1904) provides for binational panel review of anti-dumping, countervailing duty and injury final determinations by domestic NAFTA-member agencies.  Under Chapter 19 panels may also review amendments made by Canada, the United States or Mexico to their anti-dumping or countervailing duty law.  Panel decisions may affirm, remand, or affirm in part and remand in part a domestic agency's determination.  In the latter two cases, a final order affirming determination on remand is issued.  According to NAFTA Article 1904 Panel Rules, final panel decisions are to be released within 315 days of the date on which a request for a panel is made.  Based on the Panel Rules, a detailed schedule is established for each Chapter 19 panel review (Table II.2).

63.
Chapter 19 establishes an "extraordinary challenge” procedure to deal with concerns that certain actions may have affected a binational panel’s decision and threaten the integrity of the review process under this procedure.  A party can appeal a panel's decision to a three-member committee of judges or former judges, which makes a decision to affirm, vacate, or remand the panel's decision.  In addition, Chapter 19 contains a mechanism designed to address cases in which application of a country’s domestic law undermines the binational panel process.

64.
From the establishment of the NAFTA until end-December 1998, 44 Chapter 19 panels had completed their work or had cases pending.  In the 1996-98 period, 18 complaints were presented against determinations by agencies of the United States;  six were by exporters or producers from Canada and twelve from Mexican.  Products subject to more than one investigations were:  porcelain-on-steel cooking and cooling ware;  steel products;  and cement.  In early 1999, two new Chapter 19 investigations were initiated regarding results of U.S. Department of Commerce administrative reviews of anti-dumping duties on certain steel products from Canada (Table AII.5).  During the 1996-98 period, eleven determinations by Canadian and Mexican agencies involving U.S. products have been appealed eleven times under Chapter 19.

Table II.2

Model schedule for a NAFTA Chapter 19 panel review as per the Rules of Procedures

	R.34
	Request for panel review filed
	Day 0

	R.39
	Complaints to be filed by
	30 days after Request for Panel Review

	R.40
	Notices of appearance to be filed by
	45 days after Request for Panel Review

	Annex 1901.2(3)
	Panel selection to be completed by Parties by
	Day 55

	R.41
	Final determination, reasons, index and administrative record to be filed by
	15 days after filing of Notice of Appearance

	Annex 1901.2(3)
	Parties to select 5th panelist by (if Parties unable to agree)
	Day 61

	R.57(1)
	Briefs by complainants to be filed by
	60 days after filing of Administrative Record

	R.57(2)
	Briefs by investigating authority or participants in support to be filed by
	60 days after Complainants' Briefs

	R.57(3)
	Reply briefs to be filed by
	15 days after Authority's Briefs

	R.57(4)
	Appendix to the briefs to be filed by
	10 days after Reply Briefs

	R.67(1)
	Oral argument to begin by
	30 days after Reply Briefs

	Article 1904.14
	Panel decision due by
	Day 315


Source:
Information provided by the NAFTA Secretariat.

65.
The dispute settlement provisions of Chapter 20 are applicable to disagreements that arise concerning the interpretation or application of the NAFTA.  Special rules apply to disputes relating to the financial services provisions of Chapter 14.  Under Article 2008, in cases where disputes concerning the NAFTA are not solved through consultation within a specified period of time, they may be referred, at the request of either Party, to an arbitration panel.  Model rules of procedure for Chapter 20 panels have been developed by Canada, the United States and Mexico.  The rules establish a model timeline for Chapter 20 panel proceedings (Table II.3).  Two reviews have been completed under Chapter 20 since the inception of NAFTA;  one was a review of U.S. measures.

Table II.3

Model schedule for NAFTA Chapter 20 Arbitral Panel as per the Rules of Procedures (Two Disputing Parties)

	Article 2008
	Request for Arbitral Panel by Party filed on
	Day 0

	Article  2011.1(b)
	Selection of Chair to be completed by
	Within 15 days after request for Arbitral Panel

	Rule 5 & Article 2012(3)
	Terms of reference may be filed by 
	20 days after filing of request

	Article 2011.1(c) 
	Panel selection to be completed by 
	15 days after selection of Chair

	Rule 7
	Initial written submission (complaining Party) to be filed by 
	10 days after panel selection is completed

	Rule 7
	Written counter-submission (Party complained against) to be filed by
	20 days after initial written submission

	Rule 7
	Initial written submission (3rd.Party) to be filed by
	20 days after initial written submission

	Rule 26
	List of deliberators and others attending the hearing to be delivered by
	5 days before the hearing

	Rule 21
	Hearing to be held by
	Hearing (to be determined by Chair) 

	Rule 32
	Supplementary written submission to be filed by
	within 10 days of hearing

	Rule 38
	Request for Scientific Review Board to be filed by
	not later than 15 days after the hearing

	Article 2016(2)
	Initial Report to be filed by
	within 90 days after panel selection is completed

	Article 2016(4)
	Comments on Initial Report to be filed by
	within 14 days after presentation of Initial Report

	Article 2017(1)
	Final report due by
	within 30 days after Initial Report


Source:
Information provided by the NAFTA Secretariat.

(iv)
Preferential agreements

(a)
The U.S. Generalized System of Preferences (GSP) Programme

66.
The U.S. GSP was started on 1 January 1976, and was initially authorized by the Trade Act of 1974 (19 U.S.C. 2461-2465) to grant preferences for a ten-year period.  The programme grants preferential duty-free entry to some 4,468 products (as at July 1998) from 149 designated beneficiary countries and territories (Box II.2).  Under section 504 of the 1974 Act, as amended (19 U.S.C. 2464), the President has authority, under specified circumstances, to withdraw, suspend, or limit the application of duty-free treatment under the GSP.

	Box II.2:  Countries granted GSP treatment as of 1 January 1998

	Independent countries

	Albania, Angola, Antigua and Barbuda, Argentina, Armenia, Bahrain, Bangladesh, Barbados, Belarus, Belize, Benin, Bhutan, Bolivia, Bosnia and Hercegovina, Botswana, Brazil, Bulgaria, Burkina Faso, Burundi, Cameroon, Cape Verde, Central African Republic, Chad, Chile, Colombia, Comoros, Congo, Costa Rica, Côte d'Ivoire, Croatia, Cyprus, Czech Republic, Djibouti, Dominica, the Dominican Republic, Ecuador, Egypt, El Salvador, Equatorial Guinea, Estonia, Ethiopia, Fiji, Gambia, Ghana, Grenada, Guatemala, Guinea, Guinea-Bissau, Guyana, Haiti, Honduras, Hungary, India, Indonesia, Jamaica, Jordan, Kazakhstan, Kenya, Kiribati, Kyrgyzstan, Latvia, Lebanon, Lesotho, Lithuania, Former Yugoslav Republic of Macedonia, Madagascar, Malawi, Mali, Malta, Mauritius, Moldova, Morocco, Mozambique, Namibia, Nepal, Niger, Oman, Pakistan, Panama, Papua New Guinea, Paraguay, Peru, the Philippines, Poland, Romania, Russia, Rwanda, St. Kitts and Nevis, Saint Lucia, Saint Vincent and the Grenadines, Sao Tome and Principe, Senegal, Seychelles, Sierra Leone, Slovakia, Slovenia, Solomon Islands, Somalia, South Africa, Sri Lanka, Suriname, Swaziland, Tanzania, Thailand, Togo, Tonga, Trinidad and Tobago, Tunisia, Turkey, Tuvalu, Uganda, Ukraine, Uruguay, Uzbekistan, Vanuatu, Venezuela, Western Samoa, Yemen Arab Republic (Sanaa), Zaire, Zambia, Zimbabwe.

	Non-independent countries and territories

	Anguilla, British Indian Ocean Territory, Christmas Island (Australia), Cocos (Keeling) Islands, Cook Islands, Falkland Islands (Islas Malvinas), French Polynesia, Gibraltar, Heard Island and McDonald Islands, Montserrat, New Caledonia, Niue Norfolk Island, Pitcairn Islands, Saint Helena, Tokelau, Turks and Caicos Islands, Virgin Islands, British Wallis and Futuna, West Bank and Gaza Strip, Western Sahara.

	Associations of countries (treated as one country)

	Member countries of the Andean Group;  Members of the Association of South East Asian Nations (ASEAN) eligible for GSP except Brunei Darussalam, Malaysia and Singapore;  Member countries of the Caribbean Common Market (CARICOM), except the Bahamas.

	Beneficiary countries designated as least developed beneficiary countries

	Bangladesh, Benin, Bhutan, Botswana, Burkina Faso, Burundi, Cape Verde, Central African Republic, Chad, Comoros, Djibouti, Equatorial Guinea, The Gambia, Guinea, Guinea-Bissau, Haiti, Kiribati, Lesotho, Malawi, Mali, Mozambique, Nepal, Niger, Rwanda, Sao Tome and Principe, Sierra Leone, Somalia, Tanzania, Togo, Tuvalu, Uganda, Vanuatu, Western Samoa, Yemen Arab Republic (Sanaa).

	Source:  Information provided by the U.S. authorities.


67.
The authorization to grant GSP treatment has been renewed several times.  The GSP was further extended until 30 September 1994 and the Uruguay Round Agreements Act extended it again without modification until 31 July 1995.  The programme was renewed by the GSP Renewal Act of 1996 on 1 October 1996 with retroactive effect to 1 August 1995.
18  Filers were entitled to refunds on the estimated MFN duties paid when the merchandise benefiting from the scheme was imported into the United States.
19  The extension granted by the 1996 Act was through 31 May 1997.  A number of products from Pakistan were excluded retroactively from GSP benefits in 1996.
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68.
The GSP was renewed again on 5 August 1997 through 30 June 1998, with retroactive effect to 1 June 1997, as a provision of the Budget Reconciliation Tax Act of 1997.  Refunds were made on all duties paid, with interest, on GSP-eligible merchandise that was entered between these two dates.
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69.
The proposed Export Expansion and Reciprocal Trade Agreement Act contained an amendment to the date of termination of preferences (Section 505 of the Trade Act of 1974 (19 U.S.C. 2465)), extending it to 31 December 2000 for GSP beneficiary developing countries, and to 30 June 2008 for beneficiaries of the African Growth and Opportunity Act.  After the Export Expansion and Reciprocal Trade Agreements Act was defeated in the House of Representatives on 25 September 1998, GSP renewal became part of the Omnibus Appropriations bill of FY1999, which does not include however, the issues of NAFTA-parity for CBI countries, or the Africa Act.
22  The Bill granted a one-year extension of the GSP programme until 30 June 1999, retroactively effective from 1 July 1998, with entitlements to refunds extended to goods on which duty had been paid during the period between 1 July of 1998 and the enactment of the Act.
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70.
Since the last Trade Policy Review of the United States, the composition of beneficiary countries has changed through the designation of Cambodia on 31 July 1997, and the removal from the list of beneficiaries of Aruba, Cayman Islands, Cyprus, Greenland, Macau, Malaysia, and the Netherlands Antilles, as of 1 January 1998.  Additionally, in 1997, nearly 1,800 previously excluded items were added to the GSP programme for least-developed beneficiary countries.

71.
Following the results of the 1995 GSP Annual Review, the list of eligible articles was amended to remove various products on 31 May 1997 and a new competitive need ceiling was set for 1996 and each year thereafter.  The U.S. Government, through the GSP Subcommittee, conducts an annual review of the list of articles and countries eligible for duty-free treatment.  A listing of modifications under consideration (other than those involving the automatic "competitive need" limits) is published in the Federal Register each year in July or August.  Any modifications in the list take effect on 1 July of the following calendar year.

72.
Under the GSP programme, interested parties may request that additional articles be designated as eligible for GSP duty-free treatment, provided that the article has not been accepted for review within the three preceding calendar years.  The duty-free treatment accorded to eligible articles under the GSP may also in some cases be withdrawn, suspended or limited.  During the annual review any person may file a request to have the GSP status of any eligible beneficiary developing country reviewed with respect to any of the designation criteria listed in sections 502(b) or (c) of the Trade Act of 1974 (19 U.S.C. 2642 (b) and (c)).  The Trade Policy Staff Committee (TPSC) chaired by the USTR may self- initiate any of the actions mentioned above.
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73.
If a request to withdraw, limit or suspend eligibility is presented, the petitioner must provide information with respect to the relevant U.S. industry for the most recent three-year period, including actual production and production capacity;  employment figures, including wage rates;  sales figures in terms of quantity, value and price;  quantity and value of exports, as well as principal export markets;  cost analysis; profitability;  description of the competitive situation of the domestic industry;  identification of competitors;  analysis of the effect imports receiving duty-free treatment under the GSP have on competition;  identification of tariff and non-tariff barriers to sales in foreign markets.  Similar information, but with respect to the market of the potential beneficiary must be provided to the TPSC to request to designate new articles.
25  The information provided in this case must also include data on exports to the United States in terms of quantity, value and price, as well as considerations that affect the competitiveness of these exports relative to exports to the United States by other beneficiary countries of a like or directly competitive product.  The TPSC announces in the Federal Register requests that will be considered for full examination in the annual review.  In some cases, the USTR requests advice from the USITC.  The TPSC then holds public hearings and prepares recommendations for the President on any modifications to the GSP.  The advice of the Trade Policy Review Group or the Trade Policy Committee for further review of recommendations is sometimes sought.

74.
Annual reviews, which began in 1986, commence on 1 June of the preceding year (deadline for acceptance of petitions);  requests are published in the Federal Register on 15 July;  public hearings and submission of written briefs and rebuttal materials take place in September and October.  Results are announced on 1 April for implementation on 1 July.  Apart from the annual review, Section 504(c)(2) of Title V of the Trade Act of 1974 (19 U.S.C. 2464(c)(2)) requires that a general review of eligible articles be held periodically to determine the competitiveness of products from beneficiary countries.  Articles determined to be "sufficiently competitive" are subject to a new lower competitive need limit, set at 25% of the value of total U.S. imports of the article, or an annually adjusted figure (US$80 million in 1997).  All other articles are subject to the original competitive need limits of 50%.  The 50% limit is waived when imports do not exceed a de minimis threshold (US$13.5 million in 1997).

75.
General reviews also include consideration of requests for competitive need limit waivers pursuant to section 504(c)(3)(A) of Title V of the Trade Act of 1974 as amended
26, and requests for a determination of no domestic production under section 504(d)(1) of Title V of the Trade Act of 1974 as amended.
27  Lower competitive need limits are determined based on their effect on promoting the economic development of developing countries through expansion of their exports; the impact on U.S. industry;  whether other developed countries are undertaking a similar initiative;  the beneficiary country's per capita GNP, and its living standard;  and the extent to which the beneficiary country is enforcing intellectual property rights and eliminating restrictions to trade in services, among other considerations.

76.
According to the provisions of section 504(c) of the Trade Act of 1974, a number of products that are generally eligible for GSP treatment are not entitled to duty-free treatment if originating in certain countries.  Products from the following countries are included in the list:  Argentina, Bahrain, Belize, Brazil, Bulgaria, Chile, Colombia, Costa Rica, Croatia, Czech Republic, Dominican Republic, Ecuador, Guatemala, Honduras, Hungary, India, Indonesia, Kazakhstan, Lebanon, Former Yugoslav Republic of Macedonia, Malaysia, Morocco, Oman, Pakistan, Peru, Philippines, Romania, Russia, Slovenia, South Africa, Sri Lanka, Thailand, Trinidad and Tobago, Turkey, Ukraine, and Venezuela.

(b)
Andean Trade Preference Act (ATPA)

77.
The ATPA, became effective on 4 December 1991 for a period of ten years ending on 4 December 2001.  The Act grants the President the authorization to eliminate duties on all imports, with certain exceptions
28, from Bolivia, Colombia, Ecuador and Peru, with scope to offer these countries export opportunities to help them reduce the production and trafficking of illicit drugs.  On 2 July 1992, Colombia was designated as a beneficiary country for purposes of the Act;  some days later Bolivia was granted beneficiary status.  Duty-free treatment for Colombia and Bolivia, was effective on 22 July 1992.  Ecuador was designated beneficiary country effective 30 April 1993 (58 FR 19547) and Peru was granted this status effective 26 August 1993 (58 FR 43239).

78.
The modifications to the Harmonized Tariff Schedule of the United States (HTSUS), required to implement the preferences, are contained in General Note 11, of the U.S. Tariff Schedule, and are identified by the designation "J''.  The implementation of preferences under the ATPA also led to the addition of Sections 10.201 through 10.208 to part 10 of the Customs Regulations (19 CFR Part 10).  These amendments became effective on 26 October 1998.
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79.
To be eligible for duty-free import treatment under the Act, an article must meet three basic requirements:  (a) it must be imported directly from a beneficiary country into the customs territory of the United States;  (b) it must be wholly the growth, product, or manufacture of a beneficiary country or must be a new or different article of commerce that has been grown, produced, or manufactured in a beneficiary country;  and (c) it must have a minimum domestic value content of 35%.
30  The cost or value of materials produced in the customs territory of the United States (other than in Puerto Rico) may be counted toward the 35% value-content requirement to a maximum of 15% of the value of the imported article.  Eight categories of products are excluded from duty-free treatment (Section 204(b) of the ATPA).  These are:  textiles and apparel articles subject to textile agreements;  footwear not eligible under the GSP;  tuna in airtight containers;  petroleum and derived products classified under HTSUS headings 2709 and 2710;  watches and watch parts;  handbags, luggage, flat goods, work gloves, and leather wearing apparel that are the product of any beneficiary country and were not designated on 5 August 1983, as eligible articles for purposes of the GSP;  sugar syrups and molasses
31;  rum and tafia classified in subheading HTSUS 2208.40.00.

80.
On 14 October 1996, the United States was granted until 4 December 2001, a renewal of the waiver from its obligations under paragraph 1 of Article I of the GATT 1994, to allow for the provision of duty-free treatment to eligible products of beneficiary countries as authorized under the ATPA.
32  The United States is required to submit to the WTO General Council an annual report on the implementation of the trade-related provisions of the ATPA with a view to facilitating the annual review provided for in paragraph 4 of Article IX of the WTO Agreement.  The report must give an account of the performance of the ATPA, in terms of preferential market access to the United States for products of the four beneficiaries.  The United States has satisfied the reporting requirement each year.

81.
Imports from the four Andean countries granted duty-free entry to the United States under ATPA reached US$1.3 billion (0.16% of total U.S. imports in 1996), about one sixth of total U.S. imports from ATPA beneficiary countries, which totalled US$7.9 billion (1% of total imports).
33

82.
Colombia is the main ATPA beneficiary country;  in 1996, it was the source of 44.1% of all imports under ATPA.  Peru ranked second, with 30.4% of all U.S. imports under ATPA in 1996;  Ecuador was the third, with 17.2%;  and Bolivia was the fourth, with 8.3% of the total.

83.
The main product benefiting from preferences is fresh cut flowers, mainly from Colombia, but to some extent also from Ecuador.  The relative share of this industry in the total value of preferences granted has been falling; from 60% in 1993 to 34% in 1996.  This is the result of the fast growth of other import categories entered under ATPA, including jewellery, refined unwrought lead, cathodes of refined copper, tuna and skipjack not in airtight containers, unwrought metal products, and raw sugar.  It also reflects the effect of the inclusion of Peru in the preferential scheme from late 1993.  The USITC estimates that U.S. imports of nearly all of the 20 leading ATPA-exclusive items produced net welfare gains for U.S. consumers in 1997.  Fresh cut roses yielded the largest such net gain, followed by asparagus and chrysanthemums, carnations, anthuriums, and orchids.
34

(c)
Caribbean Basin Economic Recovery Act (CBERA)

84.
The CBERA programme, which started operating on 1 January 1984 is designed to grant preferential tariff treatment to most products of 24 designated Caribbean, Central American, and South American countries.  A waiver to its obligations under Article I of the GATT was granted to the United States by the CONTRACTING PARTIES of the GATT 1947 on 15 February 1985 for the period 1 January 1984 to 30 September 1995 to implement the Caribbean Basin Economic Recovery Act, under which the Caribbean Basin Initiative (CBI) was established.  A request for renewal of the waiver for ten years was presented by the United States to the WTO Council for Trade in Goods on 13 September 1995.  It was approved by the Council on 26 September 1995.
35  Duty-free treatment granted under the CBI is allowed under Chapter 15 of Title 19 of the U.S. Code.
36  The programme was revised in 1990 (CBI II) and was given an indefinite duration and extended to include economic assistance to exporters from beneficiary countries.

85.
To benefit from CBI preferential treatment, goods must be manufactured, produced or grown in a CBI beneficiary country, or, if this is not the case, substantially transformed in one; they must also be directly imported from a beneficiary country into the customs territory of the United States.  In the case of transformation, at least 35% of the cost of the merchandise must be attributable to direct processing in one or more countries qualifying for CBI benefits.
37  Materials imported from the United States and used in the production of the exported good, may count for up to 20 percentage points of the 35% threshold.  Origin is also conferred on goods manufactured from material imported from Puerto Rico and the U.S. Virgin Islands;  in this case, imports may account for the whole of the 35% requirement.  Articles assembled in a beneficiary country containing 100% U.S. components are granted duty-free access to the United States, except for textiles and apparel, which are subject to duty on the value added in country of assembly.

86.
A wide range of products are eligible for benefits under CBI II;  products excluded from duty-free treatment include:  textile and apparel items subject to textile agreements;  footwear, handbags, luggage, leather wearing apparel, work gloves, and flat goods;  tuna prepared or preserved in airtight containers;  petroleum or petroleum products;  and watches and watch parts.

87.
A bill to temporarily give certain products from CBI countries similar access to that given to Mexico under NAFTA was defeated in Congress in November 1997.  The proposal would have granted imports of textiles and apparel meeting NAFTA rules of origin, or manufactured in a CBI country with material cut or manufactured in the United States, duty-free and quota-free access to the U.S. market.  A similar initiative was again included in the Trade and Tariff Act of 1998, proposed in the House of Representatives in October 1998.  This contained a "United States-Caribbean Basin Trade Enhancement Act'', aimed at encouraging CBERA beneficiaries to continue the process of reform of their economies by proposing to offer NAFTA tariff treatment to those willing to prepare for FTAA membership.  This bill was not enacted in the 105th Congress.

88.
According to a report by the USITC, U.S. imports under CBERA grew from 6.7% of total U.S. imports from the region in 1984 to 19% in 1997.
38  The leading U.S. imports under CBERA between 1984 and 1997 were electrical machinery and equipment, sugar and sugar products, and tobacco and tobacco products.  The share of these products in total imports has, however, been declining;  other products, such as medical goods, methanol, and eligible footwear have been showing the fastest growth rates.  According to the report, the Dominican Republic, Costa Rica, Guatemala, and Honduras were the main sources of U.S. imports under CBERA in 1997.  The study concluded that the CBERA has no negative effects on U.S. industry; U.S. imports of the 20 leading CBERA-exclusive items, except for two sugar items, produced net welfare gains for U.S. consumers in 1997.

(v)
Bilateral agreements

(a)
United States-European Union Transatlantic Economic Partnership

89.
The 1990 Trans-Atlantic Declaration between the United States and the European Union set up biannual contacts at a presidential level, between the U.S. Secretary of State and EU foreign ministers, and between the EU Commission and the relevant U.S. cabinet officials.  At the United States-European Union Summit, held in Madrid in December 1995, the United States and the European Union agreed on a New Transatlantic Agenda (NTA), a main component of which was the New Transatlantic Marketplace initiative.  The NTA focussed on issues such as reducing regulatory barriers, harmonizing standards, eliminating tariffs on information technology products, and improving international rules regarding government procurement and intellectual property rights.

90.
Under the NTA, the United States and the European Union finalized agreements on mutual recognition of testing and conformity assessment, customs cooperation, and equivalency in veterinary standards and procedures.  In December 1997, the two sides issued a joint declaration outlining their commitment to enhancing regulatory cooperation while facilitating consumer protection.

91.
At the United States-European Union Summit in London, in May 1998, negotiations toward a Transatlantic Economic Partnership (TEP) were announced.  It was agreed that the TEP would incorporate both bilateral and multilateral issues, and that it would have three components:  (a) negotiations to reduce barriers to bilateral trade in services, industrial goods, and agricultural products;  (b) cooperative efforts in the WTO and other international organizations to reduce or eliminate barriers that hinder international trade and capital flows and to address other related issues;  and (c) efforts to enhance the transatlantic dialogue between business, non-governmental organizations, and governments on trade and investment matters.

92.
Initiatives such as the Transatlantic Business Dialogue (TABD), the Transatlantic Consumer Dialogue (TACD), and the Transatlantic Labor Dialogue, provide fora for the interchange and harmonization of views in the process towards the TEP.  The TABD has been a forum for pursuing bilateral liberalization issues that later have been multilateralized;  examples of this include the ITA, initially pursued at a bilateral level and later taken to the WTO, and discussions on telecommunications and financial services reflected later in the respective WTO Agreements.  The TABD's steering committee was also behind the preparation of recommendations for the Madrid meeting, which led to the formation of the NTA.

93.
In November 1998, the United States and the European Union concluded a joint action plan for the TEP
39;  the Plan created an agenda to address trade issues in eight areas:  services;  agriculture;  government procurement;  intellectual property;  technical barriers to trade;  environmental issues;  labour issues;  and competition policy.

94.
At the multilateral level, the Plan calls for, among other things:  regular meetings between the United States and the European Union in preparation for the 1999 WTO Ministerial Conference in Seattle;  the adoption, where possible, of common approaches in the review of the WTO's DSU;  cooperation on developing a multilateral agenda for negotiations in services, intellectual property rights and agriculture;  cooperation in concluding successfully the ITA II;  full cooperation for the improvement of multilateral rules on government procurement;  and cooperation in the areas of investment, competition policy, electronic commerce, trade and the environment, and core labour standards.

95.
At the bilateral level, the Plan outlines a number of goals in the eight areas addressed.  In the area of technical barriers to trade, the aims are:  to reduce, where possible, barriers resulting from diverging regulatory requirements;  extension of the existing U.S.-EU Mutual Recognition Agreement to new sectors;  and coordination to determine the feasibility of increased use of mutually agreed international standards.  In services, Plan objectives include cooperation to prevent future barriers to market access, and negotiation of mutual recognition agreements on specific sectors.  In government procurement, the Plan is aimed at expanding market access opportunities, particularly through increased use of electronic procurement.  With respect to intellectual property, there are a number of objectives, including resolution of procedural issues that could allow U.S. acceptance of the Madrid protocol concerning trade marks;  and improved protection for computer programmes.  In agriculture, the goals include regular communication between U.S. and EU interagency food safety contact points;  cooperation on dangerous food products and on risk assessment;  creation of a biotechnology working group to consider, inter alia, the establishment of a pilot project to encourage simultaneous applications for scientific assessments in the United States and an EU member state.  The link between environmental concerns and trade will be discussed in a TEP Environment Group.  With respect to labour issues, the Plan calls for an exchange of views between the United States and the European Union regarding the implementation of the workers rights provisions of their respective GSP schemes.  In competition policy, the goal is to apply the United States-European Union Positive Comity Agreement, concluded in 1998.  In electronic commerce, the agenda includes discussions on issues such as the elimination of legal and regulatory barriers;  the promotion of voluntary standards;  and continued duty-free treatment of electronic transmissions.

(b)
Other bilateral agreements

96.
Out of 63 bilateral trade, investment, or intellectual property rights agreement signed by the United States between 1996 and 1998, 53 had entered into force by 31 December 1998 (Table AII.1).  The largest number of agreements was with Japan (nine), followed by the European Union (six).

(5)
Bilateral Investment Treaty Programme

97.
Investment policy is regulated by the provisions of the Bilateral Investment Treaty (BIT) Program.  The main objectives of the BIT are to:  (i) protect U.S. investment abroad in countries where U.S. investors’ rights are not protected through existing agreements;  (ii) encourage adoption in foreign countries of market-oriented domestic policies that treat private investment fairly;  and (iii) support the development of international law standards consistent with these objectives.  Prospective BIT partners are also generally expected, at the time the BIT is signed, to make a commitment to implement all TRIPS Agreement obligations within a reasonable period of time.  BITs complement and support regional initiatives on investment liberalization such as APEC and the FTAA.

98.
According to the authorities, BITs lay the policy groundwork for broader multilateral initiatives in the OECD and eventually, the WTO.  The main elements present in BITs signed by the United States include MFN and/or and national treatment (whichever is more favorable) subject to certain specific exceptions listed in annexes or protocols to the treaties;  limits on expropriation (it can occur only, for a public purpose, in a non-discriminatory manner, under due process of law, and is subject to compensation);  the right for investors to transfer funds into and out of the country at a market-determined exchange rate;  restriction of the host country's ability to require investors to adopt trade distorting practices, and prohibition of local-content or export-performance requirements;  the right to submit an investment dispute with the treaty partner's government to international arbitration (no requirement to use domestic courts);  and the right to appoint the top managerial personnel of their choice, regardless of nationality.

99.
Bilateral investment agreements have been subscribed by the United States with Albania, Argentina, Armenia, Azerbaijan, Bangladesh, Belarus, Bolivia, Bulgaria, Cameroon, The Democratic Republic of the Congo, The Republic of the Congo, Croatia, Czech Republic, Ecuador, Egypt, El Salvador, Estonia, Georgia, Grenada, Haiti, Honduras, Jamaica, Jordan, Kazakhstan, Kyrgyzstan, Laos (initialled only), Latvia, Lithuania, Moldova, Mongolia, Morocco, Mozambique, Nicaragua, Panama, Poland, Romania, Russia, Senegal, Slovakia, Sri Lanka, Trinidad and Tobago, Tunisia, Turkey, Ukraine, and Uzbekistan.  Of these, the treaties with Azerbaijan, Bolivia, Croatia, El Salvador, Jordan, Lithuania, Mozambique, were signed between 1996 and 1999.

III.
TRADE POLICIES AND PRACTICES BY MEASURE

(1)
Overview

1.
The United States maintains liberal trading and investment regimes.  Furthermore, policies, practices and measures relating to trade and investment are, by and large, transparent.  In this regard, not only does the United States make information readily available on the objectives and nature of its policy measures, but various independent bodies, such as the U.S. International Trade Commission and the General Accounting Office, evaluate the economic effectiveness and welfare effects of such measures; reports of these bodies are made public.

2.
Most imports either enter the United States duty-free or are subject to very low tariffs, all except two of which are bound.  Zero tariffs apply to nearly one-third of national tariff lines and the simple average applied MFN tariff rate has declined from 6.4% in 1996 to 5.7% in 1999; the average can be expected to fall to 4.6% once the Uruguay Round (UR) and ITA tariff cuts are fully implemented.  As a result of the NAFTA, even lower preferential tariff rates apply to two of its main trading partners, namely Canada and Mexico, and developing countries have the GSP scheme available for most of their exports to the United States.  Notwithstanding, the low overall level of tariff protection, 5% of MFN tariffs involve rates exceeding three times the overall average; such tariff "peaks" affect some agricultural and food products as well as textiles, clothing and footwear.  One in seven duties are specific (non-ad valorem);  in the interests of transparency, the U.S. authorities publish reliable estimates of their ad valorem equivalents, which show that specific duties account for 86 of the top 100 MFN tariffs.

3.
The non-tariff border measures (NTMs) currently applied by the United States involve some import prohibitions, import licensing and quantitative restrictions.  The importation of certain goods may be prohibited or subject to licensing in order to ensure the security of the United States, safeguard consumer health and well-being, or to preserve domestic plant and animal life and the environment.  In addition, some commodities, notably textiles and clothing, are subject to import quotas or restraints under bilateral trade agreements and arrangements.

4.
The United States, like other WTO Members, has several types of contingency measures at its disposal, namely countervailing and anti-dumping duties as well as safeguards.  These measures are designed to counteract trade practices, such as export subsidies and the dumping of products onto the U.S. market.  Although still important, the use of such measures by the United States has declined in recent years.

5.
Export controls and licensing apply mainly to dual-use and encryption products.  As in the case of import controls, export controls are intended, inter alia, to preserve national security, support foreign policy, ensure non-proliferation, and in some cases, to fulfil international obligations of the United States.  Export subsidies are aimed at certain agricultural products;  export finance, insurance, guarantee and duty drawback schemes are available;  the United States also has Foreign Trade Zones.  U.S. legislation (sections 301-306 of the Trade Act of 1974) provides for the review of foreign country practices that may impede U.S. exports of goods and services or impair U.S. rights under international trade agreements;  action may be taken provided that it is consistent with WTO provisions.

6.
Not only is the United States open to international trade and foreign investment;  its markets are relatively free from regulations and other internal government measures that can unduly distort competition in domestic goods, services and factor markets.  Moreover, taxes are low by international standards and the tax system is relatively neutral in so far as different economic activities are concerned.  Nevertheless, potential distortions to competition may arise as a consequence of various forms of assistance provided by federal and state Governments to some sectors (notably agriculture) or to certain types of investment, including those related to R&D and environmental protection.  Assistance is provided through the tax system in the form of tax expenditures;  however, in recognition of the fact that these measures are alternatives to other policy instruments, such as spending or regulatory programmes, and Congress's insistence on transparency in this regard, detailed estimates of tax expenditures are published annually in the U.S. Government's Budget.  Internal policies, practices and measures, including those pertaining to investment, usually entail national treatment for foreign firms and investors.  Preferences for domestic supplies are available for government procurement under the "Buy-American" provisions.

7.
Competition in U.S. domestic markets is further fostered by the Government's inclination to take strong action against anti-competitive private practices that are found to be detrimental to domestic consumers.  In addition to measures aimed at counteracting trade practices, such as dumping, the United States rigorously enforces its own anti-trust laws, as witnessed by the large number of ongoing investigations into and actions taken to combat price-fixing, predatory pricing and exclusionary pacts involving major U.S. companies.  The United States also enforces laws protecting intellectual property rights (IPRs) so as to ensure adequate returns for investment in innovation;  these laws are designed to achieve the appropriate balance between IPR protection and competition policy.
1  Accordingly, the United States grants exclusive rights that confer a limited, temporary monopoly power while, at the same time, seeking to promote competition.  IPR and competition policies thus have the common goal of enhancing economic performance and consumer welfare.

(2)
Border Measures

(i)
Tariffs

8.
The United States levies its ad valorem duties on the basis of the "f.o.b." ("free on board") price, thereby excluding the costs of insurance and freight.  By contrast, most other WTO Members levy ad valorem import duties on the "c.i.f." price, which includes these costs.
2  As the c.i.f. price exceeds the f.o.b. price by the amount of insurance and freight costs, a tariff levied on the f.o.b. price affords less protection than one levied at the same rate on the c.i.f. price.

9.
The 1999 U.S. tariff schedule consists of 10,173 tariff lines (at the HS 8-digit level), with different tariff rates applicable to the same tariff lines depending on whether MFN or preferential rates are involved.  The main features of the schedule concerning most-favoured-nation (MFN) tariffs are captured by the 11 summary indicators reported in Table III.1 for 1996, 1998 and 1999, and under the full implementation of the Uruguay Round (UR) and Information Technology Agreements (ITA).
3  The following broad conclusions can be drawn from these indicators.

Table III.1

Structure of applied MFN tariffs in the United States

(Per cent)

	Indicators
	1996a
	1998
	1999
	U.R.b
	U.R. + ITAb

	1.
Bound tariff lines
	100.0c
	100.0c
	100.0c
	100.0c
	100.0c

	2.
Duty-free tariff lines
	21.4
	13.8
	29.7
	36.4
	37.8

	3.
Specific and compound tariffs/all tariffs
	24.4
	14.3
	12.9
	11.2
	11.1

	4.
Tariff quotas/all tariffs
	1.9
	1.9
	1.9
	1.9
	1.9

	5.
Tariffs with no ad valorem equivalent
	3.1
	0.2
	0.2
	0.3
	0.3

	6.
Simple average bound tariff rate
	..
	5.9
	5.7
	4.7
	4.6

	7.
Simple average applied tariff rate
	6.4
	5.9
	5.7
	4.7
	4.6

	
Agricultural products
	10.0
	10.3
	10.7
	8.2
	8.2

	
Industrial products
	5.7
	5.0
	4.7
	4.0
	4.0

	8.
Domestic tariff "peaks"d
	4.0
	4.9
	5.0
	6.9
	7.3

	9.
International tariff "peaks"e
	8.9
	7.7
	7.4
	5.2
	5.2

	10.
Overall standard deviation (SD)
	13.4
	12.9
	13.3
	8.6
	8.6

	11.
Coefficient of variation (CV)
	2.10
	2.19
	2.34
	1.83
	1.85


..
Not available.

a
Calculated on the basis of the data provided by the U.S. authorities for the 1996 TPR.

b
U.R. and U.R. + ITA AVEs are estimated proportionally by the WTO Secretariat using 1998 nomenclature and the 1997 AVEs 
provided by the U.S. authorities.  Use of 1999 nomenclature and 1998 AVEs would have little impact on the magnitudes of these 
indicators;  indicator 2, for example, would be 36.8 instead of 36.4, if 1999 nomenclature were used.

c
Two lines, applying to crude petroleum, are not bound.

d
Domestic tariff "peaks" are defined as those exceeding three times the overall simple average MFN rate.

e
International tariff "peaks" are defined as those exceeding 15%.

Note
Indicators 1, 3 and 4 are calculated taking into account all tariff lines (i.e. in- and out-of-quota lines).  All other indicators 
exclude in-quota lines.  Inclusion of in-quota tariff lines would have little effect on the magnitudes of the tariff indicators.  For 
example, if in-quota tariff rates were included in the calculations for 1999, the simple average bound and applied MFN tariff 
rates (indicators 5 and 6) would both be 4.7% instead of 4.8%, domestic "peaks" (indicator 8) would be 5.1% rather than 5%, and 
the CV (indicator 11) would be 2.30 instead of 2.34.

Source:
WTO Secretariat estimates based on data provided by the U.S. authorities.

(a)
MFN tariff bindings

10.
Following the Uruguay Round, all U.S. tariff lines except two (covering crude petroleum)
4 are bound and all applied MFN rates coincide with the bound rates, thereby guaranteeing a high degree of tariff predictability.

(b)
Duty-free items

11.
In 1999, 29.7% of tariff lines (excluding those involving "in-quota" tariffs) are duty free, considerably more than in 1998 and 1996.  This proportion is expected to rise to 36.4% once the Uruguay Round is fully implemented.
5  Full implementation of the ITA will remove duties on an additional 1.4% of tariff lines.

(c)
Specific duties

12.
Specific (and compound) duties are a feature of the U.S. tariff.  In 1999, they account for 12.9% of all tariffs and apply mainly to agricultural products, prepared food etc., footwear and headgear, and precision instruments, namely watches (Chart III.1);  a number of specific duties are also applied to chemicals and chemical products
6, textiles and base metals.  While such duties are intrinsically more opaque than ad valorem duties and can be used to conceal high ad valorem equivalents (AVEs), the United States ensures the transparency of most of these duties by providing reliable estimates of their ad valorem equivalents (AVEs).
7  These estimates show that although specific duties account for less than one seventh of all tariffs in 1999, all but 16 of the top 100 tariffs (in AVE terms)
8 entailed specific duties ranging 40.6% to 232.2%.  Other aspects of specific duties are summarized in Box III.1.

13.
As a consequence of the recent decline in the prices of U.S. imports
9, particularly commodities, effective tariff protection increased substantially for some products despite cuts in their applied specific duty rates.  For example, from 1996 to 1997, the AVEs of specific duties applied to cocoa powder (HTS tariff line number 1806.10.38) and cotton (5201.00.18) rose from 5.9% and 12.3%, to 11.9% and 22.3%, respectively, notwithstanding cuts in specific duty rates.

Box III.1:  Specific duties

The use of specific (and mixed) duties may be disadvantageous for several reasons in addition to the fact that they tend to be less easy to understand than ad valorem tariffs and may conceal high ad valorem equivalents (AVEs).  Specific duties also tend to distort domestic production patterns more than ad valorem tariffs because they provide disparate levels of assistance for similar tariff line goods by taxing imports of cheaper products more heavily, thereby encouraging domestic firms to produce less expensive goods for which the level of protection against imports is proportionately greater.  Moreover, specific duties may be more regressive than ad valorem duties because they impose a heavier burden on cheaper products within the same tariff line.  At the same time, specific duties encourage quality upgrading by exporters, which may entail efficiency losses in addition to the conventional dead weight losses associated with tariffs.  Furthermore, as AVEs are inversely related to import prices, specific duties progressively cushion domestic producers against competition from lower-priced imports, thereby counteracting cuts in specific duty rates.  Consequently, they counteract the relative price effects of exchange rate changes on countries' trade balances.  It follows that the use of specific duties can lead to an increase in effective tariff protection insofar as events such as the Asian crisis and the associated currency depreciations by several countries result in declining prices for traded goods.  To the extent developing countries are exporters of relatively low-priced products, specific duties also tend to have a greater impact on their exports than on those of industrialized countries.

On the other hand, specific duties are relatively simple to administer in instances where the value-for-duty cannot be easily observed.  They may also reduce pressure to resort to anti-dumping or countervailing (AD/CV) measures for protection because the amounts of duty collected are unaffected by drops in prices for whatever reason.  Thus, as prices fall, the ad valorem equivalents of specific duties rise, and vice versa, thereby contributing to domestic price stability in the face of "excessive" fluctuations in world prices.  In addition, unlike with AD/CV duties, any increases in real tariff protection associated with specific duties are on an MFN basis.

Source:  WTO Secretariat.
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Chart III.1

Share of specific duties, by HS section, 1999
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(d)
Tariff quotas

14.
As a result of the "tariffication" of import restrictions on agricultural products, under the Uruguay Round commitments, the United States now uses tariff quotas for beef, dairy products, sugar and some sugar products, peanuts, tobacco and cotton;  such measures cover 1.9% (some 198) of all tariff lines.  Over 90.8% of the out-of-quota tariffs are non-ad valorem, compared to 28.3% of the in-quota rates.  The simple average in-quota MFN tariff rate is estimated at 9.5%;  while the corresponding average out-of-quota MFN tariff is 55.8% (Annex III.2 Agriculture).

15.
In accordance with Article 5 of the WTO Agreement on Agriculture, products subject to tariff quotas may also be subject to special safeguard provisions.
10  Under these provisions, a safeguard based upon value may be applied to imports entering the United States.  A charge based upon quantity may also be levied on the same products, but not simultaneously.
11  Such charges are cumulative (i.e. they apply in addition to the out-of-quota rate);  most of them are specific or combined duties (Annex III.2).
12

(e)
MFN tariffs

16.
Using the simple average of U.S. applied MFN tariff for all lines, the level of overall tariff protection in the United States is now among the lowest in the world and the trend has been downward.
13  The simple applied MFN tariff average, for example, fell from 6.4% in 1996 to 5.7% in 1999.  However, tariff protection for some broad categories of agricultural products, including live animals and meat products, prepared food, beverages and tobacco, increased between 1996 and 1999.  The outcome is that the applied MFN tariff average for agricultural products is 10.7% in 1999, more than double the average for industrial products (4.7%).  This level of tariff protection for agricultural products is to some extent due to "tariffication" under the Uruguay Round, which eliminated agricultural NTMs.  The overall simple applied MFN average is scheduled to fall to 4.7% once the Uruguay Round tariff cuts for both agricultural and industrial products are fully implemented, and to 4.6% if the full effect of the ITA is taken into account.
14

(f)
MFN tariff dispersion

17.
The efficiency losses associated with the tariff depend not just on average applied tariff rates, but also on the dispersion of those rates across products.  In the United States, live animal and meat products, prepared food, beverages and tobacco, textiles, clothing and footwear are the broad categories of products most protected by MFN tariffs and will remain so even once the Uruguay Round is fully implemented (Chart III.2);  by contrast, mineral products, pulp and paper, and machinery receive little tariff protection.  The higher the dispersion in tariff rates, particularly within groups of similar and, thus, highly substitutable products, the greater the likelihood that consumers' and producers' decisions are distorted by the tariff structure.
15  The dispersion also provides an indication of the complexity of the tariff schedule.
16

18.
Judging by the overall coefficient of variation (CV)
17, the dispersion in U.S. tariffs has risen from 2.10 in 1996 to 2.34 in 1999.  However, it is expected to drop to 1.85 once the Uruguay Round and ITA are fully implemented.  The overall standard deviation (SD) shows a broadly similar trend.  By contrast, the proportion of tariffs involving domestic tariff "peaks" (that is, tariff rates over three times the overall simple average applied MFN rate)
18;  which rose from 4% in 1996 to 5% in 1999, can be expected to rise to 7.3% once the Uruguay Round and ITA are fully implemented; a complete distribution of MFN tariff rates is depicted in Chart III.3.  Tariff peaks affect mainly the same broad product categories whose average tariffs are the highest; clearly, their elimination would further reduce the dispersion in tariff rates.  The lower the dispersion in tariff rates, the less the potential distortion in the allocation of domestic resources caused by tariffs.
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(g)
MFN tariff escalation

19.
The magnitudes of the simple averages of applied MFN tariffs (Table III.2) suggest that tariff protection in 1999 was slightly higher for finished goods than for semi-finished goods, which was, in turn, considerably higher than for raw materials (including agricultural products).  It would appear that full implementation of the Uruguay Round will exacerbate such tariff escalation.  Tariff escalation means that the level of effective tariff protection increases as goods undergo further processing.  It thus tends to promote primary and semi-finished goods, thereby possibly slowing the move to higher-value-added production in other countries.
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Table III.2

MFN tariff escalation, based on simple applied MFN tariff averages, in the United States

(Per cent)

	Indicators
	1996
	1999
	U.R.

	0.
Raw materials
	4.8
	4.2
	2.5

	1.
Agriculture, forestry, fishing
	7.1
	6.4
	3.4

	2.
Mining and quarrying
	0.9
	0.5
	0.5

	3A.
Manufacturing
	2.8
	2.2
	1.9

	3B.
Semi-finished manufactured goods
	6.6
	5.7
	4.3

	3C.
Finished manufactured goods
	6.5
	5.9
	5.2

	Total
All products
	6.4
	5.7
	4.7


Source:
WTO Secretariat estimates based on data provided by the U.S. authorities.

(h)
Tariff preferences

20.
The United States grants unilateral preferential tariff treatment to countries benefiting from the GSP, CBERA and ATPA schemes (Chapter II(4)(iv)).  Reciprocal tariff preferences are granted under the NAFTA and the United States-Israel Free Trade Agreement.  While the simple average MFN tariff rate is currently 5.7% (Table III.3), the collected duty rate (total duties collected as a percentage of the overall import value) was only 2.1% in 1997.
19

Table III.3

U.S. tariff preferences, by agreement, and import volumes, 1999

	Trading partner
	Share of total imports (%)
	Simple Average tariff rate
	Industrial products
	Agricultural productsa
	First stage of processing
	Semi-processed
	Fully processed

	MFN trading partners
	57.5
	5.7
	4.7
	10.7
	4.2
	5.7
	5.9

	Canada
	19.2
	0.8
	0.0
	5.0
	0.6
	0.2
	1.2

	Mexicob
	7.3
	1.1
	0.5
	4.5
	0.7
	0.6
	1.5

	Israel
	0.8
	0.8
	0.0
	5.2
	0.6
	0.2
	1.2

	GSP
	12.5
	4.1
	3.1
	9.2
	3.4
	3.8
	4.4

	CBERA
	1.9
	2.7
	1.9
	6.8
	2.3
	2.3
	3.0

	ATPA
	0.9
	2.8
	2.1
	6.8
	2.3
	2.3
	3.2


a
HS 01 to 24.

b
Rates for Mexico calculated using AVEs from USITC when available or estimated AVEs proportionally from MFN AVEs.

Note:
Tariff figures exclude in-quota tariff lines.

Source:
WTO calculations, based on information provided by the U.S. authorities.

21.
Pursuant to Article 302 of the NAFTA, the United States, Canada and Mexico agreed in 1997 to review a list of approximately 1,500 8-digit tariff subheadings for accelerated tariff reduction.  For trade between the United States and Canada, all duties subject to tariff reductions were eliminated on 1 January 1998 within the time-frame established in the former U.S.-Canada FTA.  The acceleration round resulted in other agreements to accelerate reductions, between the United States and Mexico and between Mexico and Canada.  Ultimately, accelerated reductions with Mexico were agreed on some 600 products and were implemented on 1 August 1998.  The bulk of the reductions involved products classified in HS Chapters 29, 38, 51, 52, 54, 55, 56, 58, 59, 63, 65, 72, 85, 91.
20  This was the second NAFTA tariff acceleration round (previously three rounds had been conducted under the provisions of the U.S.-Canada FTA).  Further tariff acceleration activity is expected to encourage consultations and communication among the private sectors of the NAFTA countries.
21

22.
The average tariff applied to imports from Mexico in 1999 is 1.1%, compared to 0.8% for both Canada and Israel (Table III.3).  Imports of industrial goods from Canada and Israel are duty free, while those from Mexico are subject to an average tariff rate of 0.5%
22, while imports of agricultural goods are subject to tariffs around 5%.  Imports (including those entering at non-zero rates, which is the normal treatment under the U.S GSP scheme) from GSP beneficiary countries were subject to an average tariff of 4%, roughly one third less than the MFN tariff rate.  Imports from CBERA countries faced an average tariff of 2.7% in 1999, while those from ATPA countries were subject to an average tariff of 2.8%.  In the three cases tariffs on agricultural goods are higher than tariffs on industrial goods.  Tariffs on fully processed goods were some 20% higher than those on goods in the first stage of processing in the case of GSP imports, and some 25% higher for imports from CBERA countries.

(ii)
Rules of origin, marking and labelling

23.
Few changes have taken place regarding rules of origin since the previous Review of the United States in 1996.  Rules of origin regarding textiles were modified on 1 July 1996 (Annex III.1).  Rules of origin for preferential arrangements remained unchanged.  An eventual granting of NAFTA-parity to CBERA countries was considered (but not passed) in Congress in 1998, and is likely to be reconsidered in 1999.  CBERA enhancement (but not NAFTA parity) is under consideration in the current Congress.

24.
The main principle used to determine origin for imports into the United States is "substantial transformation".  For NAFTA goods, origin is conferred on the basis of product-specific rules, which may be determined by change in tariff classification, value-content requirement, or some specific requirements spelled out in Annex 401 of the NAFTA.  In those cases where value-content criteria are used, origin is conferred when the value content of the good is not less than 60% if the transaction method is used, or 50% if the net cost method is used.
23  For automotive products, the regional-content requirement is 56% (since 1998), to be increased to 62.5% in 2002 (55% and 60% for some vehicles).
24  In the case of GSP, ATPA and CBERA beneficiaries, and the free-trade agreement with Israel, 35% of the value must originate in a beneficiary country;  for ATPA and CBERA countries, materials produced in the United States may count for up to 15% of the 35%.

25.
Country-of-origin marking is required on all imported goods or containers.  Marking must be in English and conspicuous.  If an imported product is subject to further, significant manufacturing in the United States, the resulting product does not require a country-of-origin mark.  Regulations covering markings are contained in sections 134.21 through 134.26 of the U.S. Customs Regulations.  Special markings are required by the Internal Revenue Service on alcoholic-beverage bottles (section (4)(i)).  As of 5 August 1996, the term "assembled in" may be used for marking imported goods when the country of origin is determined by where the final product was assembled.  Goods may no longer be labelled with either the phrase 'made in' or 'product of' along with the phrase "assembled in".

26.
Special country-of-origin marking requirements are applied on certain articles, such as clocks and watches, and iron and steel pipes.  Imported wines in bottles and other containers are required to be packaged, marked, branded and labelled in accordance with the regulations in 27 Code of Federal Regulation (CFR) Part 4.  Imported malt beverages are also required to be labelled in conformity with the regulations in 27 CFR Part 7.

27.
Country-of-origin marking requirements generally do not apply to products made in the United States (with the exception of cars and light trucks, textiles and apparel, and furs).
25  For a product to be marked or labelled as "Made in USA", "substantially all" domestic parts and labour must be used, in accordance with federal consumer protection laws administered by the Federal Trade Commission.  Any imported article with a marking leading the consumer to believe that it was made in a country other than its country of origin may be barred from entry into the United States, in accordance with Section 43 of the Trade-Mark Act of 1946.  Imported articles bearing a name or mark prohibited by Section 42 of the Trade-Mark Act may be subject to seizure and forfeiture.

28.
All textile products must be labelled or marked in accordance with the Textile Fibre Products Identification Act, unless exempted from marking under section 12 of the Act.  The name of the manufacturer and of the country where the textile product was processed or manufactured must be indicated.  New textile rules of origin became effective 1 July 1996:  for products requiring a certain degree of assembly, origin is conferred by the country where the final garment was assembled.  In the case of products that require minimal cutting and assembly (towels, sheets, scarves) origin is conferred by the country where the fabric was woven.  An agreement with the European Union  was reached in 1997 to prevent the new rules from affecting imports of silk products.  However, this agreement has been the object of a request for consultations by the EU, which claims that the United States has failed to implement its commitment (Annex III.1).

29.
In accordance with the Wool Products Labelling Act of 1939, labelling requirements are imposed on imported (and U.S.) products containing woollen fibre, with the exception of carpets, rugs, mats, and upholstery.  Under the Fur Products Labeling Act, any imported or U.S.-produced clothing made in whole or in part of fur (except products with a cost or selling price not exceeding US$7), must be labelled or marked.  The country of origin of any imported furs contained in a fur product must also be indicated.

(iii)
Non-tariff measures

30.
The non-tariff border measures (NTMs) currently applied by the United States are import prohibitions, import licensing and quantitative restrictions.  The importation of certain goods may be prohibited or subject to licensing in order to ensure the security of the United States, safeguard consumer health and well-being, or to preserve domestic plant and animal life and the environment.  In addition, some commodities, notably textiles and clothing, are subject to import quotas or restraints under bilateral trade agreements and arrangements.

(a)
Prohibitions

31.
Imports of goods and services that originate in Cuba, the Islamic Republic of Iran, Iraq, the Democratic People's Republic of Korea, Libya, and Sudan are prohibited unless specifically authorized by the Department of the Treasury.
26  Diamonds originating in Angola are not allowed to enter the United States unless they are controlled through the Certificate of Origin regime of the Angolan Government of Unity and National Reconciliation.
27

32.
Under a 1968 gun control law, foreign firearms may be imported only if they are for sporting purposes.
28  Since 1989, the importation of 43 types of semi-automatic assault rifles has been permanently banned.  On 6 April 1998, an Executive Order permanently banned imports of 58 types of high-powered military-style assault weapons.

33.
Other import prohibitions include:  any wild animal or bird if captured or exported contrary to the law of the foreign country;  feathers or skins of any wild bird, except for scientific and educational purposes;  immoral articles
29;  cattle, sheep, swine, and meats from any country for which the Secretary of Agriculture has determined the existence of rinderpest or foot-and-mouth disease.
30  In order to implement the International Convention on the Conservation of Atlantic Tunas (ICCAT), imports of Atlantic Bluefin Tuna and its products in any form harvested by vessels of Panama, Honduras and Belize are prohibited.
31  In addition, merchandise that can be proved to have been mined, produced or manufactured wholly or in part in any foreign country by bonded, industrialized, slave or forced labour may not enter the United States.
32

(b)
Import licensing
33

34.
Products subject to import licensing in the United States include:  plants and plant products;  animals and animal products;  products subject to tariff quotas (e.g. sugar and dairy products);  natural gas;  fish and wildlife (including endangered species);  controlled substances;  distilled spirits (beverages);  wine and malt beverages;  distilled spirits for industrial use (including alcohol for fuel);  firearms, ammunitions, and implements of war;  explosives;  nuclear facilities;  and materials.  The primary reasons for licensing of imports are, inter alia, enforcement of sanitary regulations, protection of wildlife, administration of tariff quotas, consumer protection, safety, and the security and defence of the United States.

35.
Import permits are required for most plants and some plant products to protect against the introduction of pests and diseases, and to protect endangered plant species.  Permits are only issued to a firm or individual resident in the United States and apply to products from all countries with certain exceptions.
34  The only reason for refusal of a permit is failure to meet standard criteria.
35  To protect U.S. livestock and poultry against the introduction of diseases that do not exist in the United States, certain animals and animal products, organisms and vectors, and veterinary biological products are also subject to import permits granted by the U.S. Department of Agriculture (USDA), Permit Section.  Imports originating in all countries (except Canada and Mexico) are subject to this requirement with some variation resulting from the species, and the disease status of the country of origin.  In general, only failure to meet ordinary criteria would result in refusal of a permit.
36  In the case of live animals or animal products, poultry, or birds, a permit could be refused if there is no space available at a Quarantine Station.  A permit could be revoked by Animal and Plant Health Inspection Service (APHIS) following an outbreak of a particular disease in the exporting country.  APHIS may use an emergency regulation to stop issuing import permits.
37  As in the case of plants, reasons for refusal are provided to the applicant;  the legislation does not provide for an appeal procedure.  Importers and exporters of fish or wildlife (including endangered species) generally require an import/export licence.  Imports or exports of certain wildlife as well as certain importers/exporters are excepted from the requirement.

36.
Sugar described in Harmonized Tariff Schedule (HTS) subheading 1701.11.10 is subject to the raw cane sugar tariff rate quota (TRQ).  To be eligible for in-quota tariff treatment, countries must obtain and execute a Certificate of Quota Eligibility (CQE).
38  The CQE authorizes the entry into the United States of raw cane sugar that is produced in the exporting country.  Sugars, syrups, and molasses described in HTS subheadings 1701.12.10, 1701.91.10, 1701.99.10, 1702.90.10, and 2106.90.44 are subject to the refined sugar TRQ;  except for Mexico, a CQE is not needed by the exporting country to enter sugar at the in-quota rate.
39  The refined sugar TRQ includes an allocation for specialty sugars, which is available on a global first come, first served basis.  To enter sugar under this allocation, a U.S. importer must obtain a specialty sugar certificate from the U.S. Department of Agriculture (USDA).  U.S. refiners of raw cane sugar may obtain a licence to import quota-exempt sugar described in HTS 1701.11.20.  In accordance with the regulations governing these imports, the sugar must be:  (a) used for the production, other than by distillation, of polyhydric alcohol except that used as a substitute for sugar in human food, (b) re-exported in refined form in sugar-containing products, or (c) re-exported in refined form.  These licences are intended to increase the utilization of excess domestic refining capacity and improve employment in refining and related industries.

37.
A licensing system is also in place for imports of certain dairy products that are subject to tariff quotas under the WTO Agreement on Agriculture.
40  This applies to dairy products coming from all supplying countries.
41

38.
Importation of natural gas or liquefied natural gas is authorized only if it is consistent with the public interest;  a finding of public interest is required except for imports originating in a country with which the United States has a free-trade agreement.
42  Currently, virtually all natural gas imports originate in FTA partners.
43  All persons, firms and institutions are eligible to apply for authorization to import natural gas.

39.
Controlled substances are subject to a system of import permits, declarations, and quotas, designed to restrict importation to the quantity necessary to meet the medical, scientific or other legitimate needs of the United States, and to monitor the handlers of such substances.
44  An importer of any controlled substance must apply to the Drug Enforcement Administration (DEA) for registration.  The registration application must be approved by the DEA and registrations are issued annually.  In general, import restrictions apply to all controlled substances, regardless of the country of origin.  However, additional limitations apply to the importation of narcotic raw materials.
45  In effect, the importation of approved narcotic raw materials (opium, poppy straw and concentrate of poppy straw) into the United States must have as its source:  Australia, France, Hungary, India, Poland, Turkey, and Yugoslavia;  at least 80% must originate in Turkey and India.  Quotas for legitimate needs are determined on an annual basis, but determinations regarding importation are made at the time of individual application.  Import permits are issued only to registered importers who have demonstrated the legitimate need for the imported substance.  Declarations are submitted as an advanced notice of import only for DEA monitoring purposes.  If legitimate need is not demonstrated, a registered importer may be refused an importation, in line with the above criteria.

40.
Producers, bottlers, wholesalers and importers of distilled spirits, wine, and malt beverages are required to hold permits, issued under the Federal Alcohol Administration Act.  The primary purposes of this requirement are to protect the consumer by oversight of labelling, advertising and other practices.  The permit system applies to goods originating in and coming from all countries.  Under the Internal Revenue Code, producers, distributors and users of distilled spirits for industrial purposes must have permits.  Industrial alcohol is exempt from taxation if used as authorized by law.  The permit system is a means of controlling these authorized uses.

41.
The United States also maintains a system of licences and permits to control the manufacture, importation and dealing in firearms and ammunition.  The Bureau of Alcohol, Tobacco and Firearms (ATF) administers these import controls, along with controls established by the Arms Export Control Act of 1976, through a system of import permits.  Generally, the purpose of the licensing system is to prevent the granting of licences to persons falling within statutorily determined prohibited categories.  It is also to ensure that semi-automatic assault rifles, machine guns, destructive devices, surplus military firearms, and other like firearms are not imported except for the use of governmental agencies.  The importation of arms, ammunition and implements of war is also subject to a system of registration and permits.
46  The primary purpose is to suppress international arms trafficking.  The law and regulations of these imports are administered by ATF in accordance with the Gun Control Act of 1968.  The Department of State maintains a similar system of controls relative to exports.

42.
The Nuclear Regulatory Commission (NRC) regulations, which govern the importation of nuclear materials apply to all persons in the United States;  the U.S. Department of Energy, and in large part, the Department of Defense are not subject to the NRC's import licensing requirements.  The NRC import licensing authority covers production and utilisation facilities, special nuclear material, source material, and by-product material.  In this case, the primary reasons for import licensing relate to health and safety, control over possession, use, distribution and transport, and the defense and security of the United States.

(c)
Quantitative restrictions

43.
Under Section 22 of the Agricultural Adjustment Act of 1933 the President may impose either an ad valorem import fee of up to 50% or a quantitative restriction reducing imports by up to 50% of the amount imported in a representative period.  Measures under this section, which were previously covered by a waiver under GATT Article XXV, can no longer be imposed on articles produced by WTO member countries
47;  any such measures were terminated by virtue of their "tariffication" on the date of entry into force of the WTO Agreement.
48  However, measures may still be applied to countries that are non-Members.

44.
The remaining quantitative restrictions on textiles and clothing are being phased out in accordance with the Agreement on Textiles and Clothing (Annex III.1).

(iv)
Contingency measures

(a)
Overview

45.
In 1996-98, the total number of anti-dumping investigations initiated declined to 72, from 102 in 1993-95, while the number of duty orders issued fell from 82 to 25.  Countervailing duty investigations initiated during the period under review totalled 18, up from 14 in 1993-95;  nevertheless, the number of duty orders issued declined substantially.  The number of safeguard investigation initiations increased in 1996-98, but their number and scope remains limited.

(b)
Safeguards

46.
Between 1996 and 1998, three new safeguard investigations were initiated, notified to the WTO, and terminated by the United States under Sections 201-204 of the Trade Act of 1974 (also known as the "escape clause").
49  The U.S. International Trade Commission (USITC) found no injury in one case, related to fresh tomatoes and bell peppers, while it did find injury in the broom corn broom case, which was filed in parallel under Section 302 of the NAFTA Implementation Act
50, and in a case involving wheat gluten.  One of the measures, regarding broom corn brooms from Mexico, was terminated one year ahead of schedule.  A fourth case, regarding lamb imports, was initiated in October 1998.  A fifth safeguard investigation regarding certain steel wire rods (HTSUS 7213.91, 7213.99, 7227.20, and 7227.90.60) was initiated on 12 January 1999, following a petition by a group of U.S. steel companies and trade unions
51, and notified to the WTO on 17 February 1999.
52

47.
Under U.S. law, the President generally has 60 days from receipt of a USITC report containing an affirmative determination of serious injury to determine what safeguard action, if any, he will take.  Among the types of safeguard action the President may impose are a quantitative restriction, increased tariffs, or a tariff-rate quota.  Of the two cases where an affirmative determination of injury was made in the 1996-98 period, quantitative restrictions were used in one case and tariff-based measures in the other.  Under section 311(a) of the NAFTA Implementation Act, NAFTA countries are excluded from the application of safeguard measures, unless they are among the top five suppliers and it is shown that they make an important contribution to serious injury.


Fresh tomatoes and bell peppers

48.
The first safeguard investigation notified to the WTO during the period under review, involved fresh tomatoes and bell peppers
53 (subheadings 0702.00.20, 0702.00.40, 0702.00.60 and 0709.60.40 of the Harmonized Tariff Schedule of the United States).  The investigation was terminated on 12 August 1996 with no safeguard measure imposed, following a negative determination of injury.
54  The USITC ruled that the products subject to the investigation were not being imported in such increased quantities as to be a substantial cause of serious injury, or threat thereof, to the domestic industries.
55


Broom corn brooms

49.
Following an affirmative determination of injury by the USITC, on 2 July 1996, the United States notified the Committee on Safeguards
56 that it had introduced a safeguard measure on the importation of broom corn brooms, (subheadings 9603.10.50 and 9603.10.60 of the HTSUS), as of 28 November 1996.  The measure consisted of a temporary (three-year), decreasing-with-time increase in tariffs.  This resulted in an increase of the specific duty from zero to 33 cents for subheading 9603.10.50
57, and an increase in the ad valorem rate of duty for above-quota imports under subheading 9603.10.60.  The measure was scheduled to be in place until 27 November 1999, but did not apply to imports from Canada, Israel, or from developing countries described in the notification under Article 9, footnote 2 of the Agreement on Safeguards (Table III.4).

Table III.4


Duties applied on imports of broom corn brooms, 1996-99

	HTSUS subheading
	Bound rate/ Applied rate before the increase
	Year 1
	Year 2
	Year 3

	
	
	28 Nov. 1996-27 Nov. 1997
	28 Nov. 1997-27 Nov. 1998
	28 Nov. 1998-27 Nov. 1999

	9603.10.50a
	32¢ each/zero
	33¢ each
	32.5¢ each
	32.1¢ each

	9603.10.60b
	32% ad valorem/22.4% ad valorem for above tariff-rate quota imports.
	33% ad valorem
	32.5% ad valorem
	32.1% ad valorem


a
Broom corn imports valued at below 96 cents.

b
Broom corn imports valued at above 96 cents.  Imports subject to a tariff-rate quota of 1.2 million units.

Source: 
WTO documents G/SG/N/10/USA/1and G/SG/N/11/USA/1, 6 December 1996.

50.
An annual quantity of 192,000 dozens of broom corn brooms provided for in subheading 9603.10.60 was allowed to enter free of the above-described increase in duties until November 1999;  99% of these imports are from Mexico, Panama, Honduras, and Colombia, with Mexico alone accounting for over 50% of the duty-free quota (Table III.5).

Table III.5


Duty-free imports of broom corn brooms, 1996-99

	Country from which product originates
	Year 1
	Year 2
	Year 3

	
	28 Nov. 1996-27 Nov. 1997
	28 Nov. 1997-27 Nov. 1998
	28 Nov. 1998-27 Nov. 1999

	Mexico
	100,000 dozen
	100,000 dozen
	100,000 dozen

	Panama
	41,000 dozen
	41,000 dozen
	41,000 dozen

	Honduras
	37,000 dozen
	37,000 dozen
	37,000 dozen

	Colombia
	12,000 dozen
	12,000 dozen
	12,000 dozen

	All Others
	2,000 dozen
	2,000 dozen
	2,000 dozen


Source:
WTO documents G/SG/N/10/USA/1and G/SG/N/11/USA/1, 6 December 1996.

51.
The tariff increase was removed ahead of schedule, following an announcement by the President on 3 December 1998.  As a result, the tariff for imports under heading HTSUS 9603.10.50 reverted back to zero;  for imports under heading 9603.10.60, the above-quota tariff returned to 22.4%.  Under NAFTA, this rate is scheduled to drop gradually to zero by year 12 of the agreement.  It will drop to 16% in 2000.  At the same time, Mexico was expected to drop a series of tariff increases applied in retaliation of the U.S. increase.


Wheat gluten

52.
The United States notified the Committee on Safeguards in early 1998 of a finding made by the USITC of serious injury caused by increased imports of wheat gluten.
58  The USITC investigation found that between 1993 and 1997, imports of wheat gluten had increased from 128 million pounds to 177 million pounds;  the ratio of imports to production and domestic consumption had also increased; and there was a direct correlation between the increase in imports and the decline in the performance of the domestic industry in 1996 and 1997.  As a result of the investigation, the United States notified the WTO that it had taken a decision to apply a safeguard measure setting quantitative limits on imports of wheat gluten (HTSUS 1109.00.10 and 1109.00.90), for a period of three years starting on 1 June 1998 and ending on 1 June 2001.
59  The quota was fixed at 57.5 million kg. for the first year
60, subject to a growth factor of 6% per year, and was allocated based on relative import shares (Table III.6).  More than 90% of the quota was allocated to Australia and the European Union.  Imports from Canada, Mexico
61, Israel, and beneficiary countries under the CBERA or the ATPA are not subject to the measure.  GSP beneficiaries accounting individually for less than 2% of U.S. wheat gluten imports or collectively for less than 3% are also excluded from the scope of the measure.
62

Table III.6

Distribution of U.S. wheat gluten quantitative import limits

(Kg.)

	Country
	Year 1:

1 June 1998 to 31 May 1999
	Year 2:

1 June 1999 to 31 May 2000
	Year 3:

1 June 2000 to 1 June 2001

	Australia
	28,315,000
	30,014,000
	31,814,000

	European Union
	24,513,000 
	25,983,000
	27,543,000

	Other countries
	4,693,000 
	4,975,000
	5,273,000

	Total
	57,521,000
	60,972,000
	64,630,000


Source:
WTO document G/SG/N/10/USA/2, 8 June 1998.


Lamb meat

53.
The United States notified the Committee on Safeguards on 30 October 1998
63, that a safeguards proceeding had been initiated by the USITC on the basis of a petition filed on behalf of the domestic industry on 7 October 1998 with respect to lamb meat (HTSUS subheadings 0204.10.00, 0204.22.20, 0204.23.20, 0204.30.00, 0204.42.20 and 0204.43.20).
64  The subheadings subject to the proceeding are not covered by a special safeguard under the Agreement on Agriculture.  The bound tariff rate on these products is a specific duty of 0.7 cents per kg.  The hearings began on 12 January 1999 and an affirmative injury determination was reached on 9 February 1999 and notified to the WTO
65;  hearings on the question of remedy began on 25 February 1999.

(c)
Anti-dumping and countervailing measures


Anti-dumping and countervailing duty legislation

54.
Anti-dumping legislation was introduced in the United States with the Anti-dumping Act of 1921, which gave the Department of the Treasury the task of investigating alleged dumping practices and imposing anti-dumping duties.  Legislation referring to unfair pricing, the Unfair Competition Act of 1916, sometimes referred to as the Anti-dumping Act of 1916, was already in place.  The 1916 Act allows companies to sue, in federal courts, importers that sell goods priced lower than in the country of production or in other foreign countries to which the goods are exported, and recover up to three times the damages suffered.
66

55.
In 1954, the administration of the Anti-dumping Act of 1921 was split, and the function of determining injury in anti-dumping investigations was transferred from the Department of the Treasury to the United States Tariff Commission (now the United States International Trade Commission).  The Department of the Treasury retained responsibility for determining anti-dumping (and countervailing duty) margins until Congress adopted the GATT Anti-Dumping Agreement through passage of the Trade Agreements Act of 1979.
67  The 1979 Act repealed the Anti-Dumping Act of 1921 and amended the Tariff Act of 1930 by adding a new Title VII to implement the provisions of the Anti-Dumping Agreement.  The Department of the Treasury's responsibilities for anti-dumping and countervailing duty investigations were transferred to the Department of Commerce in 1980;  since then the Department's International Trade Administration (ITA)  determines the margin of dumping, and the USITC determines whether there is material injury or threat of material injury by reason of the dumped imports.

56.
Further modifications to anti-dumping law were introduced by the Trade and Tariff Act of 1984, which amended the provisions relating to cumulation of imports and threat of material injury, and by the Omnibus Trade and Competitiveness Act of 1988, which modified Title VII provisions relating to critical circumstances, material injury, and threat of material injury.  The Uruguay Round Agreements Act (URAA, 1994) amended Title VII to comply with the WTO Anti-Dumping Agreement.  One of the most important amendments was the introduction of sunset review, after five years of application of an anti-dumping or countervailing duty order (see below).

57.
In May 1997, the Department of Commerce issued a final rule consolidating Anti-dumping and Countervailing Duty Regulations.
68  The new regulations, among other things, integrate general definitions applicable to anti-dumping/countervailing duty proceedings, define de minimis standards for countervailable subsidies and dumping margins, and the rates to be applied in the case of non-producing exporters, and anti-dumping proceedings involving non-market economy countries.  They also establish procedures for anti-dumping and countervailing duty actions, specifying differences where they apply.  Methodologies for identifying and measuring dumping were included in the regulations.  Methodologies for identifying and measuring the margin of subsidy were not included;  however, they were instead the object of new regulations issued in November 1998 (see below).

58.
Countervailing duty legislation, introduced in 1897, remained unchanged until 1974, when the application of countervailing duties was extended to duty-free imports and an injury test requirement was introduced.
69  The Trade Agreements Act of 1979 introduced the requirement of an injury test in all countervailing duty cases involving imports from countries that were signatories to the GATT Agreement on Subsidies and Countervailing Measures, or which had assumed obligations substantially equivalent to those of the Agreement.  Previously, under section 303 of the Tariff Act of 1930, imports from countries that were not signatories to the Agreement were entitled to an injury test only when imports were duty free.  Further modifications to countervailing duty legislation were introduced in the Trade and Tariff Act of 1984 and the Omnibus Trade and Competitiveness Act of 1988.  The URAA repealed section 303 of the Tariff Act of 1930 and implemented the WTO Agreement on Subsidies and Countervailing Measures.

59.
Final countervailing duty regulations were issued by the Department of Commerce in November 1998.
70  The 1998 rules established administrative practices regarding countervailing measures in conformity with the amendments introduced by the URAA.  They also fill a void regarding regulations for countervailing measure investigations.  Although the Department of Commerce had up to then used the "1989 Proposed Regulations'', these were not binding since final rules had never been issued.  The Department of Commerce also issued, in 1998, interim final rules setting forth certain procedures for establishing the non-countervailable status of alleged subsidies or subsidy programmes pursuant to section 771(5B) of the Tariff Act of 1930.

60.
Administrative reviews of existing anti-dumping or countervailing duty orders may be requested of the Department of Commerce by an interested party each year during the anniversary month of the publication of the order (19 CFR 351.213).  The list of orders eligible for review is published in the Federal Register.  An interested party must specify the individual producers or exporters covered by the order or suspension agreement for which they are requesting a review and the reason for this (Department of Commerce Regulations, 19 CFR 351.213(b)).
71  The results of the reviews are normally issued within 12 months from the date of initiation.

61.
The Unfair Competition Act of 1916 enacted as Title VII (Unfair Competition) of the Revenue Act of 1916, is the subject of complaints by the European Communities and Japan to the WTO.  The complaint by the EC, dated 9 June 1998, is in respect of the United States's alleged failure to repeal this Act.
72  The EC claims that the 1916 Act is still in force and is applicable to the import and internal sale of any foreign product irrespective of its origin, including products originating in countries that are WTO Members.  The EC also alleges that the 1916 Act exists in the U.S. statute books in parallel with the Tariff Act of 1930, as amended, which includes the U.S. implementing legislation for multilateral anti-dumping provisions.  The claim states that a court action brought under the 1916 Act is at present pending before U.S. courts
73;  that further court actions could be brought in the near future;  and that U.S. producers of any product could decide to resort to the 1916 Act.  The EC alleges violations of Articles III:4, VI:1, and VI:2 of GATT 1994, Article XVI:4 of the WTO Agreement, and Articles 1, 2, 3, 4 and 5 of the Anti-Dumping Agreement.  On 11 November 1998, the EC requested the establishment of a panel;  which was created on 1 February 1999.  Japan requested consultations with the United States on 10 February 1999 regarding the WTO consistency of the 1916 Act, which, under certain circumstances, makes the importation, or sales of imported goods within the United States unlawful and subject to civil lawsuits.  Japan claims that judicial decisions under the 1916 Act are made without the procedural safeguards provided for in the Anti-Dumping Agreement.  The claim states that a court action was brought under the 1916 Act and is presently under way against the affiliates of Japanese companies.
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62.
Certain aspects of the Department of Commerce's procedures regarding Title VII investigations were challenged when the Republic of Korea presented a complaint to the WTO regarding a decision of the Department of Commerce not to revoke an anti-dumping duty order on dynamic random access memory semi-conductors (DRAMS) of one megabyte or above originating from Korea following a third review of the case.
75  Korea claimed that the decision was made despite the finding that the Korean DRAM producers had not dumped their products for more than three and a half consecutive years, and despite the existence of evidence indicating that Korean producers would not engage in dumping DRAMS in the future.  Accordingly, on 6 November 1997, Korea requested the DSB to establish a panel, which was created on 16 January 1998.  The Panel found that section 353.25(a)(2)(ii) of the Department of Commerce regulations, together with the results of the review based on that provision, were inconsistent with U.S. obligations under Article 11.2 of the Anti-Dumping Agreement.
76  While recommending that the United States bring "section 353.25(a)(2)(ii) of the Department of Commerce regulations, and the Final Results Third Review, into conformity with its obligations" under the Agreement, the Panel report did not suggest that the United States revoke the anti-dumping order and amend section 353.25(a)(2)(ii).
77

63.
The European Communities requested consultations with the United States on 12 June 1998 under Article 4 of the DSU, Article XXII:1 of GATT 1994, and Article 30 of the SCM Agreement, with respect to the imposition of countervailing duties on certain hot-rolled lead and bismuth carbon steel (leaded bars) originating in the United Kingdom, in the context of three successive administrative reviews.
78  The EC claimed that the United States was breaching Articles 1.1(b), 10, 14 and 19.4 of the SCM Agreement by applying countervailing duties on British Steel plc/British Steel Engineering Steels Ltd (BSES) and United Engineering Steels Ltd (UES) based on subsidies received by British Steel Corporation (BSC) before its privatization in 1988.
79  On 14 January 1999, the EC requested the establishment of a panel, which was created on 17 February 1999.


Anti-dumping and countervailing duty investigation procedures

64.
Anti-dumping and countervailing duty investigations are generally initiated at the request of petitioners.  Although the Department of Commerce is entitled to self-initiate investigations, it has seldom done so.  In the case of a petition filed on behalf of an affected domestic industry, petitioners may be manufacturers, producers or wholesalers of the like product;  a recognized union representative of the affected party;  a trade association;  a coalition of the three former;  or a coalition of processors, or processors and growers (for agricultural products).
80  Petitions must be filed simultaneously with the USITC and the ITA.  An investigation is initiated within 20 days of the date on which the petition was made after the ITA determines whether the petition alleges the elements necessary for the imposition of a duty and contains information reasonably available to the petitioner supporting the allegations.
81  The USITC then has 25 days to make a preliminary determination of injury.

65.
After a determination of injury has been made, the ITA has 115 days to issue a preliminary anti-dumping determination, or 85 days to issue a preliminary CVD determination.
82  If material injury has been found by the USITC, and the ITA makes an affirmative preliminary determination, preliminary anti-dumping or countervailing duty measures, generally the posting of a cash deposit or bond in an amount equivalent to the estimated margin of dumping, may be applied for a period of six months.  If the ITA makes a preliminary determination of critical circumstances, the preliminary measures apply retroactively to subject imports entered up to 90 days before the determination was published in the Federal Register.
83  Whatever the determination, even if no margin of dumping or subsidization is found, or the margin found is below the de minimis threshold
84, the investigation proceeds, and the ITA has an additional 75 days to determine the final margin of dumping.  If the ITA's final determination finds a margin of dumping (or subsidy) higher than the de minimis, then the investigation goes back to the USITC, which has 45 days to make a final determination of injury.  The final decision is then taken, within 280 (205 for CVD) days from the filing of the petition, or 260 days after the beginning of the investigation.  The imposition of an order in the case of an affirmative determination, or of termination of the application of provisional measures and return of the bond, in case of a negative determination, takes place within the 287th day (212th for CVD) and is published in the Federal Register.  An affirmative determination of injury requires that at least half of the six USITC commissioners find injury;  if there is a tie in the vote, the determination is considered affirmative, and final duties are imposed.  Affirmative determinations are subject to administrative reviews at the request of an interested party, and to sunset reviews after five years.

66.
Suspension agreements are sometimes negotiated with the country under investigation.
85  These agreements are generally voluntary limits on exports or price undertakings or involve the elimination of subsidies by the investigated countries.
86  There are several examples in the steel industry (see below).


Anti-dumping and countervailing duty cases

Anti-dumping investigations

67.
The number of annual anti-dumping investigation initiations has declined since the establishment of the WTO in 1995.  Initiations peaked in 1992 with 84 cases.  Subsequently, the number declined, to 14 in 1995, 21 in 1996 and 15 in 1997.  In 1998, pressure from some domestic industries facing intense foreign competition, particularly in steel, led to an increase in the number of initiations to 36 cases (Chart III.4).  The investigations initiated in 1996 and 1997 covered a value of imports of some US$2.18 billion.  Between 1996 and 1998, 25 anti-dumping duty orders were issued (nine each in 1996 and 1998, and seven in 1997), considerably below the number of orders issued in previous years.  Imports affected by an affirmative determination by the USITC were some US$920 million in the same period.
87
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68.
Between 1980 and 1998, 742 anti-dumping investigations were initiated;  of these cases some 44% (330 cases) resulted in final affirmative determinations by both the ITA and the USITC and led to the imposition of final anti-dumping duties (Table III.7).
88  However, provisional anti-dumping duties were applied in some three quarters of the investigations.
89  There was a final negative determination in around 36% of the cases
90;  and some 22% of the investigations were terminated, due to withdrawal of the case because a settlement was reached, or because the case was dismissed due to a lack of sufficient evidence by the petitioner.
91  In around one third of the cases, the negative determination of injury took place at the preliminary stage;  in the remaining two thirds, there was a final negative determination of injury.

Table III.7

Anti-dumping investigations, 1980-98

	Year
	1980to 1985
	86
	87
	88
	89
	90
	91
	92
	93
	94
	95
	96
	97
	98
	1980to 1998

	Initiations
	218
	83
	16
	42
	24
	35
	66
	84
	37
	51
	14
	21
	15
	36
	742

	Prelim. Det.
	156
	52
	45
	35
	23
	25
	43
	47
	67
	46
	23
	16
	16
	28
	629

	Final Det.
	107
	43
	58
	17
	40
	18
	28
	28
	80
	31
	38
	12
	15
	17
	533

	Duty Orders
	59
	26
	53
	12
	24
	14
	19
	16
	42
	16
	24
	9
	7
	9
	310

	Revocations
	37
	8
	9
	0
	5
	10
	7
	1
	3
	28
	12
	6
	4
	25
	145


Source:
U.S. Department of Commerce, International Trade Administration.

69.
Of the 72 anti-dumping investigations initiated between 1996 and 1998, 39 cases (54% of the total) involved steel products
92;  ten investigations (14% of the total) involved agricultural and food products;  the remaining investigations involved a wide range of products including supercomputers, semiconductors, rubber products, some textile products;  and chemicals.  The large share of the steel industry in the number of anti-dumping investigations follows the pattern observed in the past twenty years;  however, the share of investigations involving agricultural goods has increased (see below).  The countries subject to the largest number of anti-dumping investigations in the period were China (8);  Chinese Taipei (8);  Japan (7);  Korea (6);  Canada (5);  Mexico (4);  and Italy (3).  EU countries were subject to 14 investigations (Table III.8).  In the 1980-98 period, the main respondents were Japan, China, Germany, Republic of Korea, Chinese Taipei, Brazil, Italy, Canada, France and the United Kingdom.
93

Table III.8

Anti-dumping and countervailing duty investigations initiated between 1 January 1996 and 31 December 1998, by product and country

	Date filed
	Product
	Country

	12/11/98
	Live cattle 
	Canada (A), (C);  Mexico (A)

	22/10/98
	Dynamic Random Access Memory Semiconductors
	Chinese Taipei (A)

	30/09/98
	Hot-rolled flat-rolled carbon-quality steel products
	Japan (A);  Russian Federation (A);  Brazil (A), (C)

	18/08/98
	Elastic rubber tape
	India (A), (C)

	10/06/98
	Stainless steel sheet and strip in coils
	France(A), (C);  Italy (A), (C);  Korea (A), (C);  Japan (A);  Germany (A);  Mexico (A);  Chinese Taipei (A);  United Kingdom (A)

	01/04/98
	Emulsion styrene-butadiene rubber
	Korea (A);  Mexico (A);  Brazil (A)

	31/03/98
	Stainless steel plate in coils
	Belgium(A), (C);  Canada (A)

	31/03/98
	Extruded rubber thread
	Indonesia (A), (C)

	31/03/98
	Stainless steel plate in coils
	Italy (A), (C);  Korea (A), (C); South Africa (A),  (C); Chinese Taipei (A)

	27/03/98
	Stainless steel round wire
	Canada (A);  India (A);  Japan (A);  Korea (A);  Spain (A);  Chinese Taipei (A)

	06/02/98
	Butter cookies in tins
	Denmark (A), (C)

	06/01/98
	Preserved mushrooms
	Chile (A);  China (A);  India (A); Indonesia (A)

	30/07/97
	Stainless steel wire rod
	Sweden (A);  Germany (A);  Spain  (A);  Italy (A), (C);  Korea (A);  Chinese Taipei (A);  Japan (A)

	12/06/97
	Fresh Atlantic Salmon
	Chile (A), (C)

	26/02/97
	Steel wire rod
	Canada (A), (C);  Trinidad and Tobago (A), (C);  Venezuela (A), (C);  Germany (A), (C)

	25/02/97
	Static random access memory
	Korea (A);  Chinese Taipei (A)

	26/11/96
	Collated roofing nails
	China (A);  Korea (A);  Chinese Taipei (A)

	06/11/96
	 Certain cut-to-length carbon steel plate
	China (A);  South Africa (A);  Russian Federation (A);  Ukraine (A)

	20/09/96
	Crawfish tail meat
	China (A)

	20/08/96
	Open-end spun rayon singles yarn
	Austria (A)

	29/07/96
	 Vector supercomputers
	Japan (A)

	11/07/96
	Persulfates
	China (A)

	08/05/96
	Engineered process gas turbo-compressor systems
	Japan (A)

	29/03/96
	Fresh tomatoes
	Mexico (A)

	14/03/96 
	Beryllium metal & alloys
	Kazakhstan (A)

	08/03/96
	Rebar Steel
	Turkey (A)

	07/03/96
	Brake drums
	China (A)

	07/03/96
	Brake rotors
	China (A)

	07/03/96 
	Certain laminated hardwood flooring
	Canada (A)

	06/02/96 
	Melamine dinnerware
	Indonesia (A);  China (A);  Chinese Taipei (A)

	16/01/96
	Sodium azide
	Japan (A)


(A) = Anti-dumping duty investigation.

(C) = Countervailing measure investigation.  Each country is the object of an individual investigation.

Source:
U.S. Department of Commerce, International Trade Administration.

70.
The number of anti-dumping duty orders in effect on 1 January 1999 was 297
94, compared to 292 on 1 January 1996.  Of these, 41% were on iron and steel products, and 8% on other metals;  some 7% involved agricultural products and foodstuffs (Chart III.5).  The anti-dumping duty orders applied to the member countries of the European Union represented 21% of the total (63 orders);  orders applied to Japan accounted for 16% (49 orders);  followed by China with 12%;  Chinese Taipei with 7%;  Korea with 6%;  Brazil with 5%  and Canada with 4%.  Anti-dumping duties were applied to imports from 56 countries and customs territories (Table AIII.1).
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Countervailing duty investigations

71.
There were 18 countervailing duty investigations initiated between 1996 and 1998;  13 of these investigations involved steel products.  Three countervailing duty orders were issued during the period.  All countervailing duty investigations were initiated with a parallel anti-dumping investigation (Chart III.6).  The investigations initiated in 1996 and 1997 covered a value of imports of some US$640 million.  Only US$2 million of imports were affected by an affirmative determination in 1997.
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72.
Between 1980 and 1998, 305 countervailing duty investigations were initiated;  44% (135 cases) led to the imposition of countervailing duties (Table III.9).
96

Table III.9

Countervailing duty investigations, 1980-98

	Year
	1980to 1985
	86
	87
	88
	89
	90
	91
	92
	93
	94
	95
	96
	97
	98
	1980to 1998

	Initiations
	173
	28
	8
	17
	7
	7
	11
	22
	5
	7
	2
	1
	6
	11
	305

	Prelim. Det.
	144
	28
	10
	18
	6
	4
	9
	26
	1
	7
	3
	0
	3
	7
	266

	Final Det.
	104
	22
	20
	14
	12
	4
	5
	7
	20
	2
	6
	2
	0
	2
	220

	Duty Orders
	65
	13
	14
	7
	6
	2
	2
	4
	16
	1
	2
	2
	0
	1
	135

	Revocations
	68
	4
	2
	1
	5
	4
	6
	0
	1
	5
	35
	1
	1
	4
	137


Source:
ITA, Department of Commerce.

73.
The countries subject to countervailing duty investigations in the period 1996-98 were Italy (3);  the Republic of Korea (2);  Brazil;  France;  India;  Belgium;  South Africa;  Indonesia;  Denmark;  Germany;  Chile;  Trinidad and Tobago;  Venezuela;  and Canada.

74.
There were 51 countervailing duty orders in effect on 1 January 1999, 11 less than at the time of the last Review;  over one third involved a member country of the European Union.  Brazil, Argentina and Canada accounted for around a quarter of the number of orders in effect (Table AIII.2).  Some 58% of the countervailing orders applied to steel products (Chart III.7).
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Suspension Agreements

75.
The United States reached seven suspension agreements in the 1996-98 period:  five were related to steel (with China, the Russian Federation, Ukraine, Venezuela and South Africa), one sodium azide (with Japan) and one involved tomatoes (with Mexico).  Six of the agreements led to the suspension of anti-dumping investigations, and one (with Venezuela) to the suspension of a countervailing duty investigation.  The Venezuelan suspension agreement was terminated based on a USITC finding of no injury, which was published on 23 February 1998.  The agreements regarding anti-dumping investigations reached with other WTO Members (Japan, Mexico and South Africa) resulted in price undertakings;  those with non-member countries contained provisions to limit exports.  As of 1 January 1999, 24 suspension agreements were in place.  Although the agreements cover different sectors and products, the highest recurrence is found in steel products, textiles, and uranium.  Suspension agreements currently in place cover 18 countries;  the highest number per single country is three, for Japan (Table III.10).

Table III.10

Suspension agreements in effect on 1 January 1999

	Country
	Products
	Date of order

	Argentina 
	Carbon steel wire rod (C)
	27-09-82

	Brazil 
	Frozen concentrated orange juice (C)
	02-03-83

	Canada 
	Potassium chloride
	19-01-88

	China 
	Honey
	16-08-95

	China 
	Cut to length carbon steel plate
	19-11-97

	Colombia 
	Textiles & textile products (C)  
	13-08-90;  reinstated 22-10 -93

	Japan
	Small electric motors
	06-11-80

	Japan
	Color negative photo paper & chemical components
	12-08-94

	Japan
	Sodium azide
	07-01-97

	Kazakhstan 
	Uranium
	30-10-92;  amended 30-10 -92 and 14-03-95

	Kyrgyzstan
	Uranium
	30-10-92;  amended 30-10-92 and 14-03-95

	Mexico 
	Tomatoes
	01-11-96

	Netherlands 
	Colour negative photo paper & chemical components
	12-08-94

	Peru 
	Cotton shop towels (C)
	12-09-84

	Russian Federation
	Uranium
	30-10-92;  amended 30-10-92

	Russian Federation
	Cut to length carbon steel plate
	9-11-97

	Singapore
	Refrigeration compressors (C)
	07-11-83

	South Africa
	Cut to length carbon steel plate
	19-11-97

	Thailand
	Textiles & textile products
	03-03-85;  reinstated  on 22-10-93 for yarn

	Ukraine
	Siliconmanganese
	29-11-94

	Ukraine
	Cut to length carbon steel plate
	19-11-97

	Uzbekistan
	Uranium
	30-10-92;  amended 30-10-92

	Venezuela
	Gray Portland cement and cement clinker
	27-02-92

	Venezuela
	Gray Portland cement and cement clinker (C)
	17-03-92 


(C) = countervailing measure investigation.

Source:
U.S. Department of Commerce, International Trade Administration.

Administrative reviews

76.
The number of administrative reviews completed in 1996-98 reached 341 in the case of anti-dumping duties, and 60 in the case of countervailing.  This is a substantial increase in both cases with respect to the1993-95 period.
97  There were 1,056 anti-dumping duty and 473 countervailing duty administrative reviews completed between 1980 and 1998.

U.S. Products subject to foreign anti-dumping and countervailing duties

77.
As reported by the ITA
98, partly based on notifications provided to the WTO, 65 anti-dumping duty orders were applied on U.S. products by 12 trading partners as at 1 January 1999.  These were Australia (3);  Brazil (5);  Canada (15);  Colombia (4);  the European Union (5);  India (4);  Israel (1);  Korea (3);  Mexico (19);  New Zealand (1);  South Africa (4);  and Venezuela (1).  The products affected by anti-dumping duties included paper, chemicals, pharmaceutical products, steel products, copper and brass fittings, certain agricultural products, microdisks, acrylic fibres, gasoline additives, and oil filters.  Suspension agreements with Canada regarding plastic bags, and with Mexico regarding apples were in effect.  Additionally, China applied provisional anti-dumping duties on newsprint.  No countervailing duties were applied on U.S. products as at 1 January 1999.


Five-Year Sunset Reviews

78.
U.S. legislation regarding anti-dumping and countervailing measures as embodied in Section 751 (c) of the Tariff Act of 1930 was amended by the URAA to require reviews of those anti-dumping and countervailing duties in place.
99  These "sunset" provisions require the ITA and the USITC to conduct reviews no later than five years after an anti-dumping or countervailing duty order is issued, to determine whether the revocation of the order would be likely to lead to continuation or recurrence of dumping or subsidies (ITA) and of material injury to the U.S. industry (USITC).  New regulations for the implementation of sunset reviews were published in the Federal Register on 5 June 1998, notified to the WTO on 15 June 1998, and became effective on 6 July 1998.
100  Sunset reviews are order-specific (country and product-specific).  Suspension agreements are also subject to review.  The concept of duty absorption, allowed by Article 9.3.3 of the Anti-Dumping Agreement, is to be considered by the ITA in determining the magnitude of the dumping margin likely to prevail if an order is revoked.

79.
A calendar for the review, over a three-year "transition period", of all outstanding anti-dumping and countervailing duty orders in existence as of 1 January 1995 ("transition orders") was initially established.  The transition period, which  started in July 1998, when 12 reviews were initiated by the ITA (Table AIII.3), ends on 1 January 2000.  All investigations during this period must begin before 31 December 1999.  Reviews initiated in December 1999, must be completed by June 2001.  In total, 321 reviews are to be held during the transition period.
101

80.
Five-year reviews of all anti-dumping and countervailing duty orders issued since 1 January 1995, will be initiated no later than 30 days prior to their five-year anniversary.  A system to review the 49 anti-dumping and 5 countervailing duty orders issued between 1 January 1995 and 31 December 1998, running between January 2000 and December 2003, has already been put in place.  More reviews will take place during the transition period than after the year 2000, because the 321 orders under review have accumulated since 1966.

81.
Reviews are initiated by the ITA not later than 30 days before the fifth anniversary of the date of publication of an anti-dumping or countervailing duty order;  a notice of initiation is published in the Federal Register requesting interested parties to provide a note of intent to participate in the investigation and provide information to the Department of Commerce and the USITC.  At the same time, the USITC publishes a notice of institution in the Federal Register.  A notice of intent to participate in a sunset review must be submitted by interested domestic parties to the ITA within 15 days of initiation of a sunset review.  Complete responses to a notice of initiation must be submitted by all interested parties within 30 days of initiation of a review.  Interested parties must also file an entry of appearance with the USITC within 21 days of the publication of the notice of institution, and submit complete information regarding the investigation within 50 days.

82.
Respondent interested parties, including foreign governments, are allowed to waive participation in a sunset review conducted by the ITA
102;  a statement of waiver must be filed within 30 days of initiation of the sunset review.  Failure to file a complete substantive response to a notice of initiation is treated as a waiver of participation.  If a foreign government waives participation in a countervailing duty sunset review, either by filing a statement of waiver or by failing to file a complete substantive response to a notice of initiation, an expedited sunset review will be conducted which will normally conclude that revocation of the order or termination of the suspended investigation would be likely to lead to continuation or recurrence of a countervailable subsidy.

83.
Responses by domestic and respondent interested parties are evaluated by the ITA on an individual and an aggregate basis;  they are asked to provide, if available, information regarding historical margins of dumping or subsidy, export volume and value data and the U.S. share of total exports of the merchandise investigated.  Domestic interested parties are considered to have provided adequate response where at least one domestic interested party files a complete substantive response.
103  Respondent interested parties are considered to have provided adequate response where  responses account for more than 50%, by volume, of the total exports to the United States of the product investigated.  The ITA notifies the USITC of its adequacy determination within 50 days of initiation of the sunset review.

84.
A sunset  review must normally be completed by the ITA and the USITC within 360 days of the date of initiation (Box III.2).  The regulations implemented by the ITA in July 1998 introduced the concepts of expedited and full sunset reviews.  Expedited reviews by the ITA are made when respondent interested parties provide inadequate responses to a notice of initiation.
104  Expedited reviews by the USITC take place in case of inadequate response to its notice of institution.  Full sunset reviews are conducted when domestic interested parties and respondent interested parties provide adequate responses both to the ITA and the USITC.  Where there is no domestic party interest in a particular case, the ITA automatically revokes the order or terminates the suspended investigation, as applicable, within 90 days of initiation of the sunset review.
105  In expedited reviews, the ITA can make a final determination (regarding the margin of dumping) within 120 days of the date of initiation, and the USITC within 150 days.
106  For transition reviews, and in cases started after 1 January 2000 that may prove to present complications, the ITA and the USITC may extend these deadlines by up to 90 days.  A review of a transition order must be completed not later than 18 months after the date such review is initiated.  No transition order may be revoked before 1 January 2000, five years after the date the WTO Agreement entered into force for the United States.  In this respect, one determination of non-recurrence of material injury has already been made in 1998 and 1999, but duties will remain in place until 1 January 2000 (Table AIII.3).  There have also been a number of "no domestic interest" determinations.

85.
In the case of a full review, the ITA issues its preliminary determination normally not later than 110 days after initiation.  If the preliminary determination is negative and the margin of dumping or subsidy used was not based on countervailing duty rates or dumping margins from the original investigation or subsequent reviews, the ITA must conduct a verification.
107  The ITA must make a final determination of dumping within 240 days of the date of initiation, and the USITC has an additional 120 days to issue a final determination of injury.  The ITA normally will issue its determination to continue, revoke, or terminate an order or suspended investigation, as applicable, within seven days after the date of publication of the USITC's final determination concluding the sunset review, and subsequently publish notice of the ITA's determination in the Federal Register.

86.
While the ITA conducts administrative reviews upon request and has procedures for revocation of orders based on cessation of dumping, the USITC determines whether revocation of an order, or termination of a suspension agreement, would be likely to lead to the continuation or recurrence of material injury within a reasonably foreseeable time.  The margin of dumping or subsidy considered by the ITA and provided to the USITC ("margin of dumping that is likely to prevail if the order is revoked") is generally the margin determined in the original investigation.
108  Factors taken into account in the USITC reviews are the likely volume, price effect, and impact of imports of the subject merchandise on the industry if the order is revoked or the suspended investigation is terminated;  prior injury determinations, whether the industry is vulnerable to material injury if the order is revoked or the suspension agreement is terminated;  and considerations of duty absorption (section 751(a)(4)).

87.
The determination of the likelihood of continuation or recurrence of a countervailable subsidy if duties are revoked takes into account the level of the net countervailable subsidy from the original investigation;  elimination or addition of programmes;  and, as appropriate, the possible use of new subsidies programmes identified in other investigations or reviews.  In anti-dumping investigations, the determination must take into account the weighted average dumping margins and the volume of imports before and after the issuance of the anti-dumping duty order or acceptance of the suspension agreement.  The fact that a subsidy or an dumping margin is found to be zero or de minimis, leaves unresolved the issue of whether revocation of a countervailing duty order or termination of a suspended investigation would lead to continuation or recurrence of a countervailable subsidy.

	Box III.2:  Schedule of sunset reviews

A.
Schedule for 90-day sunset reviews (no response by domestic interested parties)

Day 0
Initiation. Publication of the Notice of Initiation in the Federal Register by the ITA and the USITC.

Day 15
Filing of Notice of Intent to Participate by domestic interested parties.

Day 20
Notification to the USITC that no domestic interested party has responded to the Notice of Initiation.

Day 30
Filing of substantive response to the Notice of Initiation by all interested parties and industrial users 
and consumers.

Day 35
Filing of rebuttal to substantive response to the Notice of Initiation. 

Day 40
Notification by the ITA to the USITC that no domestic interested party has responded to the Notice 
of Initiation.

Day 50
Responses to notice of institution by the USITC.

Day 90
ITA issues a final determination revoking an order or terminating a suspended investigation where no 
domestic interested party responds to the Notice of Initiation.

B.
Schedule for expedited sunset reviews (incomplete answers by domestic interested parties)

Day 0
Initiation. Publication of the Notice of Initiation in the Federal Register by the ITA and the USITC.

Day 15
Filing of Notice of Intent to Participate by domestic interested parties.

Day 30
Filing of Statement of Waiver by respondent interested parties.

Day 30
Filing of substantive response to the Notice of Initiation by all interested parties and industrial users 
and consumers.

Day 35
Filing of rebuttal to substantive response to the Notice of Initiation.

Day 50
Notification by the ITA to the USITC that respondent interested parties provided inadequate 
response to the Notice of Initiation.

Day 50
Responses to notice of institution by the USITC.

Day 70
Comments on adequacy of response and appropriateness of expedited sunset review.

Day 95
Notice of expedited review.

Day 120
Expedited final determination by the ITA (if issued).

Day 150
Expedited final determination by the USITC.  Views transmitted to the ITA.

C.
Schedule for full sunset reviews

Day 0
Initiation. Publication of the Notice of Initiation in the Federal Register by the ITA and the USITC.

Day 15
Filing of Notice of Intent to Participate by domestic interested parties.

Day 30
Filing of Statement of Waiver by respondent interested parties.

Day 30
Filing of substantive response to the Notice of Initiation by all interested parties and industrial users 
and consumers.

Day 35
Filing of rebuttal substantive response to the Notice of Initiation.

Day 50
Responses to notice of institution by the USITC.

Day 95
Notice of full review.

Day 110
Preliminary results of full sunset review by the ITA.

Day 120
Verification in a full sunset review, where needed.

Day 160
Filing of case brief in full sunset review.

Day 165
Filing of rebuttal brief in full sunset review.

Day 167
Hearing in full sunset review if requested.

Day 240
Final determination by the ITA.

Day 285
Prehearing report to the USITC and parties.

Day 305
Hearing (USITC).

Day 330
Final determination by the ITA if full review is fully extended. (when the review is extraordinarily 
complicated, the period for issuing final results may be extended by not more than 90 days).

Day 348
Vote by the USITC.

Day 360
Final determination by the USITC.  Views transmitted to the ITA.  Termination of the review.

Day 450
Final determination by the USITC if full review is fully extended.  Termination of the review.

Source:  U.S. Department of Commerce, International Trade Administration (ITA);  and U.S. International 
Trade Commission (USITC).


88.
Some 82 sunset reviews were initiated between July 1998 and end-January 1999.  Of these, 27 reviews had been terminated and duties revoked by the end of January.  Most reviews initiated in the second half of 1998 were completed by the ITA in 90 or 120 days (expedited reviews), and will result in the revocation of orders due to failure of response or inadequate response by domestic interested parties.  In general terms, full-length reviews involve sensitive products, such as steel, sugar and some synthetic products (Table AIII.3).

(3)
Measures Affecting Exports

(i)
Export prohibitions and licensing

89.
The U.S. Department of Commerce, which is responsible for administering and enforcing export controls
109, currently acts under the authority conferred by Executive Order No. 12924 issued on 19 August 1994.  This has been renewed on a yearly basis since Congress failed to renew the Export Administration Act (EAA) of 1979, which lapsed in 1994
110;  the EAA is in the process of being revised.
111  The Export Administration Regulation (EAR) was simplified in 1996.
112

90.
The EAR's export control provisions are intended not only to fight proliferation, but also to pursue other goals, such as national security, prevention of supply shortages in the United States, and foreign policy.  Many of these controls are maintained as part of multilateral control arrangements, such as the Wassenaar Arrangement, Nuclear Supplier Group, and the Missile Technology Control Regime.
113  Some controls are designed to restrict access to dual-use items by countries or persons that might employ them for purposes contrary to the interests of the United States.  These include controls to stem the proliferation of weapons of mass destruction, and to limit the military and terrorist support capability of certain countries.

91.
U.S. exports are regulated for national security and foreign policy reasons by several U.S. government departments:  the Department of State regulates items on the U.S. Munitions List;  the Department of Energy and the Nuclear Regulation Commission regulate special nuclear equipment and technology use in nuclear reactors and special fissile material, natural gas, and electric power;  the Department of Justice regulates narcotics and dangerous drugs;  the Maritime Agency regulates all boats and ships of five net tonnes or more;  the Department of the Treasury regulates all exports to (or imports from) countries or individuals subject to foreign assets sanctions (see below);  and the Bureau of Export Administration (BXA) regulates all dual-use items other than those regulated by other agencies.

92.
The BXA regulates U.S. exports of commercial commodities, software and technology. Exports require a licence, based upon the item classification, the destination, the end-user, and the end-use.  The Commerce Control List (CCL) classifies items subject to BXA jurisdiction and,  together with the Export Administration Regulation, identifies which export restriction applies, reasons for the control, prohibited destinations and applicable licence exceptions.  The specific reasons for the BXA's export controls include national security, nuclear non-proliferation, regional stability, anti-terrorism, United Nations sanctions, short supply, and crime control.  In addition, specific products such as missile technology products, chemical and biological weapons, high performance computers, and encryption information products are subject to export controls.  Many items on the CCL are subject to more than one type of control (e.g. national security, missile technology, etc.).  A licence is issued only if an application can be approved under all applicable licensing policies.  In addition to specific control list license requirements, BXA has adopted an end-user control commonly referred to as "catch-all" controls.
114

93.
In general, goods that are controlled for proliferation reasons require a licence to all destinations.  Licence exceptions apply to specific groups of items and specific destinations.  Examples of such exceptions include shipments of limited value (LVS), temporary imports, exports, and re-exports (TMP), gift parcels and humanitarian donations (GFT), and baggage (BAG).  However, exporters are not permitted to use licence exceptions if the transaction is captured by the catch-all-control.
115

94.
The U.S. maintains embargoes on specific country destinations.  In general, goods, technology, or services may not be exported to Cuba, Iran, Iraq, Libya, North Korea, and Sudan.  Some specific restrictions exist on exports to Syria.  Exceptions may apply for information or information materials, and donated articles intended to relieve human suffering, such as food, clothing and medicine.  Exports of other goods to North Korea may be possible if licensed by the Bureau of Export Administration (BXA).
116  On 18 June 1998, the Administration announced details of sanctions that the United States imposed on India and Pakistan, which included a ban on exports of items controlled for nuclear proliferation (NP) and missile technology (MT)
117, thus the BXA has been denying licence applications for the export of NP and MT controlled dual-use items.

95.
Furthermore, U.S. persons cannot export mining materials, arms and related materials, petroleum and petroleum products, aircraft or aircraft components, motorized vehicles or watercraft, and their spare parts, to the territory of Angola other than through points of entry designated by the U.S. Treasury Department.  Nor can U.S. vessels or aircraft be used to transport such exports.
118

96.
In accordance with an international arms embargo mandated by the United Nations Security Council, the United States has banned  the sale and supply of arms and related material of all types to the Federal Republic of Yugoslavia (Serbia and Montenegro).
119

97.
A major function of economic sanctions is to alter the conduct of a foreign government.  However, firms and workers of the country imposing the sanction are also hurt.  It has been estimated that economic sanctions cost the United States US$15 billion to US$19 billion annually in potential exports.  This, in turn, translates into an estimated 200,000 or more jobs lost in the export sector.
120  According to a USITC study, the sectors most affected by such sanctions are agriculture and energy.

98.
In addition, exports of unprocessed timber originating from non-federal public lands in the western continental United States remain prohibited.
121  In 1990, Congress passed and the President signed the Forest Conservation and Shortage Relief Act (the Act).  This legislation was passed to provide the executive branch with the authority to manage the impact on timber supply of broad conservation measures (e.g. timberlands set-asides pursuant to the Endangered Species Act and the National Forest Management Act).  These conservation measures had the effect of reducing the volume of timber harvested from federal and other public lands, thereby contributing to a shortfall in the supply of timber in the western United States.  The Act, among other things, prohibits the export of unprocessed timber originating from non-federal public land in 17 western states.
122

(ii)
Export subsidies

99.
The Export Enhancement Program (EEP), which affects agricultural goods, has been in place since May 1985, was re-authorized until the year 2001 in the Uruguay Round Agreements Act of 1994.
123  The purpose of the programme is to enable exporters to offer prices that are competitive with those being offered by other countries' exporters in selected foreign markets.  Under the EEP, cash bonuses are made available by the CCC to enable exporters to meet prevailing world prices for targeted commodities in targeted destinations.
124

100.
EEP initiatives are evaluated on five criteria:  (i) the contribution of the initiative in furthering the U.S. trade policy objective of countering competitors' subsidies and other unfair trade practices by displacing such countries' subsidized exports in targeted countries;  (ii) the potential to develop, expand, or maintain markets for U.S. agricultural commodities;  (iii) the adverse effects on non-subsidized exporters of agricultural products;  (iv) the expected benefits compared with expected costs of the initiative;  and (v) market development.
125

101.
The commodities that have been affected by this programme are wheat, wheat flour, feedgrains, rice, vegetable oil, frozen poultry, barley malt, pork and eggs.
126  However, most of these products have not been subject to EEP in recent years.  In FY 1996 the CCC spent US$339.5 million under the EEP.
127  The CCC did not operate the EEP in fiscal year 1997.
128  In FY 1998, EEP awards were available for barley and frozen poultry and amounted to US$2.06 million.
129

102.
The Dairy Export Incentive Program (DEIP) is based on the same criteria as the EEP.  Under this programme payments are made in cash on a bid basis to entities that sell U.S. dairy products for export.  Export sales under the programme must be in addition to and, to the extent practicable, not displace commercial export sales of U.S. dairy products.  Eligible dairy products are butter, butter-oil, anhydrous milk fat, non-fat dry milk, whole milk powder, and a variety of cheeses.
130  In FY 1997 government expenditure on DEIP amounted to US$121.5 million and in FY 1998 the awards totalled US$110.2 million.
131

103.
As in the case of the EEP, effective 1 July 1995, the terms of the Uruguay Round Agreement on Agriculture established annual ceilings for the DEIP by commodity, with respect to maximum quantity and budgetary expenditures permitted for export subsidies.  This programme was re-authorized by the Uruguay Round Agreements Acts of 1994 until 2001, and extended to 2002 by the Farm Bill.

(iii)
Duty and tax concessions affecting exports 

104.
A drawback system is used in order to encourage American commerce and/or manufacturing;  it allows for the refund or remission, in whole or in part, of customs duties, internal taxes, or fees.
132  The drawback is authorized under a number of circumstances
133, for instance, when articles manufactured in the United States using imported merchandise are exported (or destroyed), 99% of the duties paid on the used imported merchandise may be refunded as a drawback, except in the case of flour or by-products produced from imported wheat.  If two or more products result from the use of imported merchandise, the drawback is distributed among products in accordance with their relative values at the time of separation.  Also, if both imported merchandise and domestic merchandise of the same kind and quality are used to manufacture articles, some of which are exported (or destroyed), a drawback (not exceeding 99%) of the duty paid on the imported merchandise is refundable on the exports.  It is immaterial whether the actual imported merchandise or the similar domestic merchandise was used in the exported articles.
134  The drawback is processed by the Customs Drawback offices, which are located at ports.

(a)
Foreign-trade zones

105.
Foreign-trade zones are designated sites licensed by the Foreign-Trade Zones (FTZ) Board (the Secretary of Commerce is Chairman);  they are legally outside the U.S. customs territory.  The purpose of the zones, inter alia, is to expedite and encourage foreign commerce, attract offshore activity and encourage retention of domestic activity;  to assist state/local economic development efforts;  and to promote employment.  During FY 1997 there were 141 fully active FTZs.

106.
Foreign and domestic merchandise may be put in a FTZ for purposes such as storage, exhibition, assembly, manufacture, and processing, without formal customs entry procedures and payment of duties, unless and until the foreign merchandise enters U.S. customs territory for domestic consumption.  At that time, the importer may choose to pay duties either at the rate applicable to the foreign material upon its entry into a zone or, if used in manufacturing or processing, the emerging product.  Quota restrictions do not apply to foreign goods put in the zones.  Merchandise moved into FTZs for export may be considered exported for purposes such as federal excise tax rebates and drawback.  In addition, foreign goods and domestic goods held for exportation  are exempt from state/local inventory taxes.
135

107.
In 1997 (FY) the value of merchandise handled in FTZs was US$178 billion;  exports from the zones amounted to US$17 billion, and of the imports into the zone, some 68% was of U.S. origin.
136  Foreign trade zones are important for oil refining, the production of pharmaceuticals, office equipment, high-technology merchandise, and particularly important for the automobile sector.
137

108.
Under special income tax provisions, a portion of the export income of an eligible foreign sales corporation (FSC) is exempt from U.S. income tax (section (4)(i)(b)).

(iv)
Export finance, insurance and guarantees

109.
Several federal government agencies, as well as a number of state and local ones, offer programmes to assist exporters with their financing needs.  Some are guarantee programmes that require the participation of an approved lender, others provide loans or grants to the exporter or a foreign government.  To be eligible for these programmes, an export sale must generally be made under a letter of credit or with credit insurance coverage.  A certain percentage of state or local content may also be required.  However, some programmes may require only that certain facilities, such as a state or local port, be used.
138  Other agencies fill various market niches;  for instance the USDA offers a variety of programmes to foster agricultural exports, while the Small Business Administration offers programmes to address the needs of smaller exporters.

110.
Eximbank is responsible for assisting the export financing of U.S. goods and services through a variety of loan, guarantee, and insurance programmes.
139  It guarantees both working capital loans for U.S. exporters and the repayment of loans by foreign purchasers of U.S. goods and services.  In addition, the Federal Credit Insurance Agency (FCIA) an affiliate of the Eximbank, the Federal Government's general trade finance agency, provides credit insurance to cover the risk of non-payment by foreign buyers for political or commercial reasons.  The bank does not compete with commercial lenders but rather supplements conventional lending, assuming risks that commercial banks cannot take on.  Eximbank programmes have minimum acceptance levels and varying coverage for foreign content included in U.S. manufactured and produced items.  The Eximbank is required to 'set aside' up to 10% of its operations for small businesses.  It must also review the environmental impact of transactions requesting financing.  Moreover, Eximbank is required to provide financing for U.S. goods and services shipped on U.S. vessels.
140  Table III.11 shows the levels of spending and the subsidy rates of Eximbank's direct loans, guarantees and insurance programmes.

111.
The Commodity Credit Corporation (CCC), administers export credit guarantee programmes for commercial financing of U.S. agricultural exports.  The programmes encourage exports to countries where credit is necessary to maintain or increase U.S. sales, but where financing may not be available without CCC guarantees.
141  Two programmes underwrite credit extended by the private banking sector in the United States:  the Export Credit Guarantee Programmes (GSM-102), which cover credit terms up to three years;  and the Intermediate Export Credit Guarantee Programme (GSM-103), which covers longer credit terms up to ten years.  Under these programmes, the CCC does not provide financing but guarantees payments due from foreign banks:  typically, 98% of principal and a portion of interest at an adjustable rate is covered.

Table III.11

Eximbank activities, 1996-98

(US$ million)

	Fiscal Year
	Levels
	Cost Budget Authority
	Subsidy rate (%)

	Direct Loan Budget Authority
	
	
	

	Direct Loan
	
	
	

	1996
	1,236.3
	98.3
	8.0

	1997
	1,548.9
	43.7
	2.8

	1998
	102.5
	16.5
	16.1

	Loan Guarantees and Insurance Budget Authority
	
	
	

	Guarantee and Insurance
	
	
	

	1996
	10,281.4
	771.7
	7.5

	1997
	10,609.9
	767.1
	7.2

	1998
	10,433.0
	700.3
	6.7


Source:
WTO document G/SCM/N/38/USA, 19 November 1998.

112.
The commodities eligible for coverage under the two programmes are selected by the CCC according to market potential.  The list may be amended as additional commodities become eligible.  Eligible commodities are divided in two groups: standard products (GSM-102) and high-value agricultural products (GSM-103).
142  Standard products must be entirely produced in the United States, while for high-value agricultural products, 90% or more of the agricultural components by weight, excluding packaging and added water, must be entirely produced in the United States.  In FY 1998, total expenditure in GSM-102 and GSM-103 amounted to US$3.9 million and US$56 million, respectively.  The amount spent on GSM-102 increased since FY 1996 when it stood at US$3.07 million;  while total expenditure in GSM-103 declined substantially since FY 1996 when it amounted to US$150.7 million.
143

113.
Products eligible for GSM-102 and GSM-103, are also eligible for the Supplier Credit Guarantee Programme (SCGP), under which the CCC guarantees a portion of payments due from importers under short-term financing (up to 180 days), extended directly by U.S. exporters to the importers for the purchase of U.S. agricultural commodities and products.  Under the SCGP, the exporter must be in possession of a promissory note from the importer.  In FY 1998, US$18.18 million were spent in this programme.
144

114.
In addition, the CCC's Facility Guarantee Program (FGP), a subpart of GSM-102 and GSM-103, provides payment guarantees to facilitate the financing of manufactured goods and services exported from the United States to improve or establish agriculture-related facilities in emerging markets.  The aim is to improve inadequate storage, processing, or handling capabilities for agricultural products, and thus enhance sales of these products.
145  Only projects where the combined value of the foreign components in U.S. goods and services represents less than 50% of the eligible sales transaction, are considered.
146  The FGP has been operational since 3 December 1997.  Although considerable interest has been shown in the programme, as of 18 March, no projects have been approved for a facility guarantee.  The programme adheres to the OECD Arrangement on Export Credits.

115.
The United States is a signatory to the OECD Agreement on Export Credits.

(v)
Section 301 and related measures

116.
U.S. legislation provides for the review of practices by foreign countries that may affect U.S. exports of goods and services or impair U.S. rights under international trade agreements.  Provisions in this respect are contained in the Trade Act of 1974 (sections 301-306) and in the Omnibus Trade and Competitiveness Act of 1988.  The USTR is in charge of conducting the investigations mandated under these laws and of devising and applying retaliatory measures, if it is determined that they are warranted.  Prior to taking any action, the USTR must hold consultations with the foreign government involved and must follow the dispute settlement provisions of the relevant agreement.  In the case of the WTO, the USTR is not required to take any action if the DSB has adopted a report regarding the dispute concerned which finds no violation or denial of U.S. rights.

(a)
Section 301 of the Trade Act of 1974


Section 301 procedures

117.
Under section 301 of the Trade Act of 1974, as amended (19 U.S.C. section 2411) the United States may impose trade measures on foreign countries that maintain an act, policy or practice that violates, or denies U.S. rights or benefits under trade agreements;  or is unjustifiable, unreasonable
147, or discriminatory, and burdens or restricts U.S. commerce.  A section 301 investigation may be initiated following a petition by an interested party to the USTR, or be self-initiated by the USTR.  In the case of a petition, the USTR determines within 45 days whether to initiate an investigation, based on considerations of the effectiveness of an action under section 301 in addressing the act, policy or practice involved.  The USTR must then publish a determination to initiate an investigation (or reasons for not initiating one in the case of a petition) in the Federal Register.  This process is open to comment from the public, and may include a public hearing if requested by the petitioner or an interested person.

118.
Once an investigation is initiated, the USTR requests consultations with the foreign government or governments involved.  If the investigation involves an alleged violation of a multilateral trade agreement (such as any of the WTO Agreements), or of a regional economic agreement with dispute settlements provisions, (NAFTA), the USTR must follow the consultation and dispute settlement provisions set out in that agreement.

119.
The USTR must terminate investigations involving a trade agreement with dispute settlement provisions within 18 months after initiation, or 30 days after the conclusion of dispute settlement procedures, whichever comes first.  The determination must be published in the Federal Register.  In cases where the dispute does not involve a trade agreement with a dispute settlement mechanism, the investigation must be concluded 12 months after its initiation.  Investigations not involving a trade agreement and concerning intellectual property rights must lead to a determination within six months of initiation of the investigation;  this period can be extended to nine months if the investigation involves complicated issues, or the foreign country is making substantial progress in taking appropriate measures to protect intellectual property rights.


Section 301 determinations

120.
The USTR is required to take action of it determines under section 301(a) that a foreign government is violating or denying U.S. rights or benefits under a trade agreement, or its acts, policies or practices are unjustifiable and burden or restrict U.S. trade.  The USTR is not required to take action if the WTO DSB has adopted a report regarding the dispute concerned which finds no violation or denial of U.S. rights, or if a NAFTA panel finds no violation to the agreement or that U.S. rights under the agreement are not being denied.  Nor is the USTR required to take action if it is found that the foreign country is taking satisfactory measures to grant U.S. rights under a trade agreement;  or the foreign country has agreed to eliminate or phase out the act, policy or practice or to provide any other satisfactory solution for the United States or, if this is not possible, to provide the United States with compensatory trade benefits.  Finally, the USTR is not required to take action if it finds, in "extraordinary cases", that the adverse effects of retaliation on the U.S. economy would substantially outweigh the benefits of such action, or that the retaliation would cause serious harm to the national security of the United States.

121.
The USTR has the discretion to take action if it determines under section 301(b) that a foreign country maintains an act, policy or practice that is "unreasonable or discriminatory and burdens or restricts U.S. trade", even if it does not violate the international legal rights of the United States, and that action is appropriate.  These practices include the denial of fair opportunities for the establishment of enterprises;  the denial of adequate and effective protection of intellectual property rights, even if the foreign country is in compliance with the TRIPS Agreement;  the denial of fair and equitable market access opportunities for U.S. persons that rely on intellectual property protection;  the denial of fair and equitable market opportunities, including a foreign government's toleration of anti-competitive activities that restrict access of U.S. goods or services to a foreign market;  export targeting;  and the denial of worker rights.

122.
After making an affirmative determination under section 301(a) or 301(b), the USTR may reach a binding agreement with a foreign country to eliminate or phase out the act, policy or practice, eliminate any restriction on U.S. trade resulting from it, or to provide compensatory trade benefits.  If an agreement is not reached, the USTR may decide to suspend, withdraw or prevent the application of trade agreement concessions;  impose duties or other import restrictions on goods (preference must be given to duties);  impose fees or restrict the terms and conditions or deny issuance of authorizations to provide services (prior consultation with the relevant federal agency or state);  and withdraw, limit or suspend duty-free treatment under the GSP, the CBERA or the ATPA, where the act, policy or practice subject to the 301 determination also fails to meet the criteria for receiving such duty-free treatment.

123.
The action taken may be directed at any economic sector without regard to whether the good or sector was involved in the act, policy or practice subject to the determination.  Similarly, the action may be taken on either a non-discriminatory basis or solely against the foreign country involved, but must be limited to a value equivalent to the burden or restriction imposed on U.S. commerce by the foreign country.  Unless it considers that expeditious action is required, the USTR must provide an opportunity for public comment, including a hearing if requested, on any proposed action.  Actions generally must be implemented within 30 days of a determination.  An action may be delayed, by not more than 180 days, at the petitioner's request;  if the USTR determines that substantial progress is being made in negotiations with the foreign country;  or if a delay is deemed necessary or convenient to obtain a satisfactory solution.

124.
Under Section 306 of the Trade Act of 1974, the USTR must monitor the implementation of each measure undertaken and agreement entered to resolve a section 301 investigation or as a result of a dispute settlement proceeding under a trade agreement, including those under the umbrella of the WTO.  If, as result of this monitoring, and prior consultations with the petitioner in the original investigation or with the affected domestic industry or other interested persons, the USTR considers that the foreign country is not satisfactorily implementing a measure or agreement, it must make a determination for further action.
148

125.
In the context of the WTO, and under section 306, the United States is currently monitoring the implementation of DSB recommendations in disputes with Argentina regarding textiles and apparel;  with Canada concerning magazines;  with the European Union with respect to bananas, and meat treated with hormones;  and with Indonesia regarding autos.  In the bananas dispute, the United States used section 306 to seek recourse to Article 22 of the DSU.  On 9 April 1999, the United States, pursuant to Article 22.7 of the DSU, requested that the DSB authorize suspension of concessions to the European Union equivalent to the level of nullification and impairment – US$191.4 million.  On 19 April 1999, the DSB authorized the United States to suspend concessions as requested.


Section 301 cases 1996-98

126.
Table III.12 shows a complete list of the investigations under section 301 initiated between 1996 and the end of 1998.  The majority of the cases were brought to the WTO.  Those which were not were generally settled at a bilateral level and resulted in a modification of the legislation by the foreign country.  No sanctions were applied during the period as a result of investigations initiated since 1996.  An increasing number of cases seem to be linked to intellectual property rights and thus would be a result of the application of Special 301 (see below).

127.
The number of investigation initiations under section 301 of the Trade Act of 1974 has been decreasing through the 1996-98 period.  In the whole period, 17 investigations were initiated.  Of these, nine were initiated in 1996, six in 1997, and only three in 1998.  Fifteen trading partner were affected by these investigations (Table III.12), namely:  Argentina;  Australia;  Brazil;  Canada;  the European Union (counted as a single trading partner) Honduras;  India;  Indonesia;  Japan;  the Republic of Korea;  Mexico;  Pakistan;  Paraguay;  Portugal;  and Turkey.  Five of these investigations concerned intellectual property rights (Special 301 investigations);  six cases involved agricultural issues;  three the auto industry
149;  two cases dealt with textiles;  one case with distribution;  and one case with taxation policy.

128.
Of the nine cases initiated in 1996, seven were terminated by the end of 1998;  all were taken to the WTO.  Of the six cases initiated in 1997, four were taken to the WTO;  the two cases not brought to the WTO were terminated in 1998, one, with Korea, through a bilateral memorandum of understanding, the other, with Honduras, through an agreement to strengthen intellectual property protection.

Table III.12

Section 301 initiated cases 1996-98

	Country, product, and investigation number
	Statute, source of complaint, and actions taken

	Canada
Practices Affecting Periodicals
(301-102)a,b,c
	Section 301 investigation self-initiated by the USTR on 11 March 1996, with respect to certain acts, policies and practices restricting or prohibiting imports of certain periodicals into Canada and applying discriminatory treatment to certain imported periodicals.  The United States requested WTO consultations and the establishment of a Panel (WT/DS31/2, 24 May 1996).  On 30 July 1997, the DSB adopted the Appellate Body report (WT/DS31/AB/R) and the Panel report as modified by the Appellate Body report (WT/DS31/R).  The implementation period was agreed by the parties to be 15 months and expired on 30 October 1998.

	Portugal
Practices Regarding Term of Patent Protection
(301-103)a,b,c
	Section 301 investigation, self-initiated by USTR on 30 April 1996 with respect to certain acts, policies and practices of the Government of Portugal relating to the term of existing patents.  Consultations with Portugal were requested under Article XXII of GATT 1994, and Article 4 of the DSU and held formally on 30 May 1996.  On 23 August 1996, Portugal issued Decree-Law 141/96, which changed the terms of existing patents to conform with the TRIPS agreement.  The USTR terminated the investigation on 21 October 1996, which led to a termination of the investigation by the USTR on the same date (61 FR 55352, 26 October 1997).

	Pakistan
Practices Regarding Patent Protection for Pharmaceuticals and Agricultural Chemicals
(301-104)a,b,c
	On 30 April 1996 the USTR self-initiated an investigation regarding certain policies and practices of the Government of Pakistan which were considered as denying patents and exclusive marketing rights to U.S. individuals and firms involved in the development of pharmaceutical and agricultural chemicals products.  The USTR requested WTO consultations with the Government of Pakistan (61 FR 19971 of 5/3/97), which were held on 30 May 1996.  On 4 July 1996 the United States requested the establishment of a Panel.  However, following Pakistan's issue of Ordinance No. XXVI of 1997, which dealt with U.S. concerns, on 28 February 1997, the United States and Pakistan jointly notified the DSB of the resolution of the dispute.  The investigation was terminated on 8 June 1997 (62 FR 33695,  20 June 1997).

	Turkey
Practices Regarding the Imposition of a Discriminatory Tax on Box Office Revenues           (301-105)a,b,c
	USTR self-initiated investigation (12 June 1996) with respect to practices resulting in the discriminatory treatment of U.S. films in Turkey.  The USTR requested WTO consultations with the Government of Turkey (61 FR 32883, 6/25/96).  A Panel was subsequently formed, but did not proceed because Turkey agreed to address U.S. concerns.  This settlement was notified to the DSB on 17 July 1997.  The USTR terminated the investigation on 3 December 1997 (62 FR 64907 of 9 December 1997).

	India               Practices Regarding Patent Protection for Pharmaceuticals and Agricultural Chemicals
(301-106)a,b,c
	USTR self-initiated investigation on 2 July 1996 regarding certain policies and practices of the Government of India considered as denying patents and exclusive marketing rights to U.S. individuals and firms involved in the development of pharmaceutical and agricultural chemicals products.  The USTR requested consultations with India pursuant to Article XXII of GATT 1994, and Article 4 of the WTO DSU and Article 64 of the TRIPS Agreement (61 FR 35857, 7 August 1996).  Subsequently, a  Panel was formed and a report circulated on 5 September 1997.  India appealed the decision to the WTO's Appellate Body on 15 October 1997.  On 19 December 1997, the Appellate Body confirmed most of the Panel's findings.  India stated (on 13 February 1998) its intention to comply with its WTO obligations and (on 22 April 1998) that it would amend its patent law no later than 19 April 1999.  Although the USTR made a determination finding that the investigated practices by India were violating, or otherwise denying benefits to which the United States was entitled under the TRIPS Agreement, no action under section 301(a) of the Trade Act was taken and the investigation was terminated, in the light of India's commitment to implement its WTO obligations.  The USTR stated it would monitor India's implementation of the WTO reports and take action under section 301(a) of the Trade Act if India did not come into compliance.  (63 FR 29053 of 27 May 1998).

	Australia        Subsides Affecting Leather
(301-107)b,c
	A petition under section 302(a) of the Trade Act  was filed on 19 August 1996 by the Coalition Against Australian Leather Subsidies.  The petitioners claimed that certain subsidy programmes of the Government of Australia were inconsistent with and otherwise denied benefits to the United States under GATT 1994 and the Subsidies and Countervailing Measures (SCM) Agreement.  Following this petition, the USTR initiated an investigation to determine whether subsidies available to leather under Australia's Textile, Clothing and Footwear Import Credit Scheme and other subsidies to leather granted or maintained in Australia were actionable under section 301.  The USTR WTO requested consultations with Australia pursuant to Articles 1 and 4 of the DSU, Article 4.1 of the SCM Agreement, and Article XXIII:1 of GATT  994 as incorporated in Article 30 of the SCM Agreement (61 FR 55063, 23 October 1996).  Consultations were held on 31 October 1996, and a settlement was reached on 25 November 1996.  New consultations were, however, required on 10 November 1997.  A new Panel was established on 22 January 1998, but the United States withdrew the request for a Panel on 11 June 1998.

	
	Table III.12 (cont'd)

	Argentina
Specific Duties and Non-Tariff Barriers Affecting Apparel, Textiles, Footwear (301-108)a,b,c
	Investigation self-initiated by the USTR on 4 October 1996 concerning the imposition by Argentina of: (a) specific duties on apparel, textiles, and footwear; (b) a labelling requirement on apparel, textiles and footwear;  and (c) a discriminatory statistical tax.  The USTR requested consultations with Argentina pursuant to Article 4 of the DSU, Article XXII:1 of GATT 1994, Article 14 of the Agreement on Technical Barriers to Trade, Article 19 of the Agreement on Customs Valuation, and Article 7 of the Agreement on Textiles and Clothing (61 FR 53776, 15 October 1996).  The consultations failed to resolve this dispute, and a WTO dispute settlement Panel was established on 25 February 1997 which found that the minimum specific duties imposed by Argentina on textiles and apparel are inconsistent with the requirements of Article II of GATT 1994 and that the statistical tax imposed by Argentina on imports was inconsistent with the requirements of Article VIII of GATT 1994.  The report of the Panel was circulated on 25 November 1997.  On 21 January 1998, Argentina notified its intention to appeal certain issues of law and legal interpretations developed by the Panel.  The Appellate Body upheld, with some modification, the Panel's findings and conclusions.  The Appellate Body report and the Panel report, as modified by the Appellate Body, were adopted by the DSB on 22 April 1998.  Argentina announced on 22 June 1998 that it had reached an agreement on implementation with the United States, by which the specific duties on textiles and apparel were capped at 35% effective 19 October 1998 and the statistical tax lowered to 0.5%.

	Indonesia
Practices Regarding the Promotion of the Motor Vehicle Sector (301-109)a
	Investigation self-initiated by the USTR on 8 October 1996 concerning the grant by the Government of Indonesia of conditional tax and tariff benefits intended to develop a motor vehicle sector in Indonesia.  The USTR requested consultations with Indonesia pursuant to Article 1 and 4 of the DSU, Article XXII:1 of GATT 1994, Article 8 of the TRIMs Agreement, Articles 7 and 30 of the SCM Agreement, and Article 64 of the TRIPS Agreement (61 FR 54247, 17 October 1996).  Consultations failed to reach a settlement, and the United States joined Japan and the EC in the request of a WTO dispute Panel, which was established on 12 June 1997.  The Panel found that Indonesia was in violation of Articles I and II:2 of GATT 1994, Article 2 of the TRIMS Agreement, Article 5(c) of the SCM Agreement, but was not in violation of Article 28.2 of the SCM Agreement.  The Panel however, found that the complainants had not demonstrated that Indonesia was in violation of Articles 3 and 65.5 of the TRIPS Agreement.  The report of the Panel was adopted on 23 July 1998.  Indonesia indicated its intention to comply with the recommendations of the DSB within the time permissible under Article 21 of the DSU.  This period was determined by binding arbitration as 12 months from the date of adoption of the Panel.  The report of the Arbitrator was circulated to Members on 7 December 1998.

	Brazil
Practices Regarding Trade and Investment in the Auto Sector
(301-110)a,b,c
	USTR self-initiated investigation (11 October 1996) concerning the grant by the Government of Brazil of tariff-reduction benefits contingent on satisfying certain export performance and domestic content requirements. The USTR requested consultations with Brazil in August 1996 to discuss the removal of the discriminatory impact of the Brazilian measures on U.S. exports.  Pursuant to section 303(b)(1)(A) of the Trade Act of 1974, the USTR decided to delay for up to 90 days requesting WTO dispute settlement procedures (required under section 303(a) of the Trade Act).  On 10 January  1997 the United States requested formal consultations pursuant to Articles 1 and 4 of the DSU, Article XXIII:1 of GATT 1994, Article 8 of the TRIMS Agreement, and Articles 4.1, 7.1 and 30 of the SCM Agreement.  On 16 March  1998, the United States and Brazil reached an agreement in which Brazil committed not to extend the measures beyond 31 December 1999.  The USTR terminated the investigation on 16 March 1998, and will monitor Brazil's implementation of the agreement.

	European Union Certain Subsidies Affecting Access to the European Communities' Market for Modified Starch (301-111)
	On 22 January  1997 the U.S. Wheat Gluten Industry Council filed a petition under section 302(a) of the Trade Act of 1974 alleging that certain subsidy schemes of the EC violate, or are inconsistent with and otherwise deny benefits to the United States under GATT 1994 and the SCM Agreement. On 8 March 1997 the USTR initiated an investigation with respect to the provision by the EC of subsidies that affect access to the EC modified starch market.  A request for WTO consultations was postponed for a period up to 90 days (62 FR 12264, 14 March 1997).  Bilateral consultations with the EC were announced on 6 June 1997, pending the outcome of which, the USTR declared that consultations under the WTO would not be pursued.  The investigation was terminated on 6 June 1997 (62 FR 32398,  13 June 1997).

	Japan 
Market Access Barriers to Agricultural Products
(301-112)a,b
	Investigation self-initiated by the USTR on 7 October 1997 concerning Japan's prohibition on imports of certain agricultural products.  The USTR requested WTO consultations with Japan pursuant to Article 4 of the DSU, Article 11 of the Agreement on the Application of Sanitary and Phytosanitary Measures (SPS), Article XXIII of GATT 1994, and Article 19 of the Agreement on Agriculture, and invited written comments from the public on these matters (62 FR 53853, 16 October 1997).  At the request of the United States, the DSB established a panel on 18 November 1997, which found that Japan acted inconsistently with Articles 2.2 and 5.6, Annex B and Article 7 of the SPS Agreement.  The report of the Panel was circulated to Members on 27 October 1998.  On 24 November 1998, Japan notified its intention to appeal certain issues of law and legal interpretations developed by the Panel.  The report of the Appellate Body, circulated on 22 January 1999, upheld the Panel report's basic findings.

	Canada
Export Subsidies and Market Access for Dairy Products
(301-113)b
	A petition pursuant to section 302(a) of the Trade Act of 1974 was filed to the USTR by the National Milk Producers Federation, the U.S. Dairy Export Council, and the International Dairy Foods Association on 5 September 1997, alleging that certain Canadian export subsidies as well as Canada's failure to implement a tariff rate quota for fluid milk were inconsistent with and otherwise denied benefits to the United States under the Uruguay Round Agreement on Agriculture and GATT 1994.  
The USTR initiated on 8 October 1997an investigation (62 FR 53851 of 16 October 1997).  In addition, the USTR requested WTO consultations with Canada pursuant to Article 4 of the DSU, Article XXII of GATT 1994, and Article 30 of the SCM Agreement.  On 25 March 1998, the DSB established a Panel at the request of the United States.
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	European Union Circumvention of Export Subsidy Commitments on Dairy Products
(301-114)a,b
	An investigation was self-initiated by the USTR on 8 October 1997 with respect to certain acts, policies and practices of the European Union concerning export subsidies on processed cheese.  The USTR requested WTO consultations with the EU pursuant to Article 4 of the DSU, Article 19, of the Agreement on Agriculture to the extent it incorporates Article XXII of GATT 1994, and Article 30 of the Agreement on Subsidies and Countervailing Measurers to the extent it incorporates Article XXII of GATT 1994.

	Republic of Korea Barriers to Auto Imports
(301-115)a,c
	On 1 October 1997, the USTR identified Korea as a ``priority foreign country practice'' (62 FR 52604, 8 October 1997), listing some Korean practices of concern including cumulative tariff and tax disincentives affecting imports, costly auto standards and certification procedures, auto financing restrictions, and a bias against imported vehicles.  Some of these barriers were addressed in a 1995 bilateral agreement between the United States and Korea, but the USTR was not satisfied with its implementation and considered that Korea was not prepared to undertake the necessary reforms to open its automobile market.  On 20 October 1997, the USTR initiated a Super 301 investigation (62 FR 55843 of 28 October 1997).  An end of the Super 301 investigation was announced on 20 October 1998. Korea agreed to broaden the coverage of the previous agreement, and to address the issue of standards and certification procedures, adopting self-certification since 2002, reducing taxes on autos, and binding tariffs on vehicles at 8%, among other measures. 

	Honduras
Protection of Intellectual Property Rights 
(301-116)a
	Subsequent to a determination by the Trade Policy Staff Committee (TPSC), the USTR initiated the investigation on 31 October 1997 (62 FR 60299 of 7 November 1997) and made a determination on 16 March 1998, sanctioning that certain acts, policies, and practices of Honduras with respect to the protection of intellectual property rights burdened or restricted U.S. commerce.  Pursuant to sections 304(a)(1)(B), 301(b) and 301(c) of the Trade Act, the USTR suspended effective 20 April 1998, the preferential treatment accorded under the GSP and the CBI programmes to certain fruit and vegetable products of Honduras, including cucumbers, watermelons, and cigars. (63 FR 16607, 3 April 1998). In the light that, following the determinations, Honduras  took a number of steps to stop broadcast piracy, the USTR terminated the action on 30 June 1998 and restored the suspended GSP and CBI benefits. (63 FR 35633, 30 June 1998).

	Paraguay
Intellectual Property Laws and Practices (301-117)a,c
	Investigation self-initiated by the USTR on 17 February 1998, with respect to certain acts, policies and practices of the Government of Paraguay that deny adequate and effective protection of intellectual property rights.  The USTR requested consultations with  Paraguay. (63 FR 9292 of 24 February 1998) The investigation was extended by three months on 10 August 1998. It was terminated on 17 November 1998 with the signature of a Memorandum of Understanding and Enforcement Action Plan, containing specific short and long-term obligations to strengthen Paraguayan intellectual property law and enforcement procedures.  These include strengthening enforcement at borders, amendments to copyright legislation to facilitate effective prosecution of piracy, immediate action against known centers of piracy and counterfeiting, and coordinating the anti-piracy efforts of its customs, police, prosecutorial and tax authorities.  In addition, Paraguay agreed to pursue reform of its patent law, and to ensure that its Ministries use only authorized software.

	Mexico
Practices Affecting High Fructose Corn Syrup
(301-118)
	A petition under Section 301 of the Trade Act was filed on 2 April 1998, by the Corn Refiners Association, Inc. alleging denial by Mexico of fair and equitable market opportunities for U.S. exporters of High Fructose Corn Syrup (HFCS) by encouraging and supporting an agreement between Mexican sugar growers and bottlers to limit use of HFCS.  The USTR initiated on 15 May 1998 a Section 301 investigation and invited written comments from the public on the matters being investigated. (63 FR 28544 of 26 May 1998).

	European Communities
Banana Regime
(301-100)a,b
	Investigation initiated by the USTR on 10 October 1998 with respect to alleged  non-compliance by the EC with WTO's Appellate Body ruling concerning the EC's regime for the importation, sale and distribution of bananas.  The USTR requested written comments in the context of a public hearing on its proposed determination that the imposition of prohibitive (100 % ad valorem) duties on selected products from the European Communities was an action appropriate under section 306(b) and 301(a) of the Trade Act of 1974, as amended, should the EC fail to implement the recommendations of the WTO's DSB concerning the EC’s regime for the importation, sale, and distribution of bananas within the prescribed reasonable period of time, which expired on 1 January 1999.  The products to be affected by the proposed duty increase would be published on 15 December 1998. On 14 January 1999, the United States, pursuant to Article 22.2 of the DSU, requested authorization from the DSB for suspension of concessions to the EC. The EC pursuant to Article 22.6 of the DSU, requested, on 29 January 1999, arbitration on the level of suspension of concessions.  The DSB referred the issue of the level of suspension to the original panel for arbitration within 30 days and the request for the suspension of concessions by the United States was deferred by the DSB until the determination, through the arbitration, of the appropriate level for the suspension of concessions.  The arbitrators determined the level of nullification suffered by the United States at US$191.4 million on a report circulated on 9 April 1999.  The United States requested that the DSB authorize the suspension of concessions to the EC by this amount.  On 19 April 1999, the DSB granted this authorization.


a
USTR Self-Initiated Investigations under section 302(b)(1) of the Trade Act.

b
Case taken to the WTO.

c
Investigation terminated.

Source:
USTR.

129.
Some procedural aspects of section 301 investigations are the subject of a complaint to the WTO by the European Communities and other Members.
150  On 25 November 1998, the European Union requested consultations with the United States with regard to sections 301-310 of the Trade Act of 1974, as amended (19 U.S.C., paragraphs 2411-2420).
151  On 26 January 1999, the European Communities requested the establishment of a panel.  The EC claimed that, "by imposing specific, strict time limits within which unilateral determinations must be made and trade sanctions must be taken, sections 306 and 305 of the Trade Act of 1974 do not allow the United States to comply with the rules of the DSU in situations where a prior multilateral ruling under the DSU on the conformity of implementing measures has not yet been adopted by the DSB".  The EC considered sections 301-310 of the Trade Act of 1974, as amended, to be inconsistent with Articles 3, 21, 22 and 23 of the DSU;  Article XVI:4 of the Marrakesh Agreement Establishing the World Trade Organization;  and Articles I, II, III, VIII and XI of GATT 1994, and that this had impaired benefits accruing, directly or indirectly, to the European Communities under GATT 1994.  At its meeting on 2 March 1999, the DSB established a panel.


"Special 301"

130.
Under "Special 301" provisions (section 182 of the Trade Act of 1974, as amended by the Omnibus Trade and Competitiveness Act of 1988)
152 the USTR must identify, each year, foreign countries that deny adequate and effective protection of intellectual property rights or deny fair and equitable market access to United States persons that rely upon intellectual property protection.
153  The first Special 301 investigations were initiated in April 1989.  Since then, the USTR must make its Special 301 determinations by 30 April every year, within 30 days of the publication of the National Trade Estimates Report (NTE).  The USTR is required, under the Uruguay Round Agreements Act, to present to Congress an annual Special 301 report on actions taken during the previous twelve months and the progress achieved in improving intellectual property rights protection and market access for persons relying on intellectual property rights.

131.
Under the Special 301 Annual Review, countries may be identified as "priority foreign countries" (PFC) if their acts, policies or practices have the greatest adverse impact on the relevant U.S. products and they are not "entering into good faith negotiations or making significant progress in bilateral or multilateral negotiations".  The PFC is a statutory category which is used by the USTR to initiate investigations (see below).  Countries may be also be placed on a "priority watch list", and a "watch list".  The priority watch list includes all countries that satisfy some, but not all the criteria for designation as a priority foreign country.  The watch list is comprised of those countries with which the United States has significant intellectual property rights concerns.  A country may be found to deny adequate and effective protection of intellectual property rights even if it complies with its obligations under the TRIPS Agreement.
154

132.
In cases where a country has been identified as a "priority foreign country", the USTR is required to self-initiate an investigation by 30 May of the year the country was placed on this list, unless the USTR determines that the initiation of such an investigation would be detrimental to U.S. economic interests.
155  If the case involves the TRIPS Agreement or another trade agreement, a determination must be made within 18 months of initiating the investigation.  In cases not involving the TRIPS Agreement or another trade agreement, the USTR must make a determination of unfairness and decide what action to take, if any, within six months of the initiation of the investigation.  This period may be extended to nine months if the issues are complex;  the foreign country is making substantial progress in drafting or implementing legislation or administrative measures that will provide adequate and effective protection of intellectual property rights;  or it is undertaking enforcement measures to this end.  An affirmative determination under "Special 301" is treated as a section 301 determination and the section 301 provisions for retaliation apply.

133.
Section 182 of the Trade Act of 1974 contains a special provision that applies solely to Canadian acts, practices, or policies that affect U.S. cultural industries, which may fall under the umbrella of Special 301.  This provision requires the USTR to identify any such policy, act or practice by Canada with the same status as a priority foreign country designation, and thus to subject it to the same rules of a Special 301 investigation, provided the policy was adopted after 17 December 1992, and is actionable but no action has been taken under article 2106 of the NAFTA.

134.
In its 1997 report, released on 30 April 1997, the USTR placed on its priority watch list Argentina, Ecuador, Egypt, the European Union, Greece, India, Indonesia, Paraguay, Russia, and Turkey;  another 36 countries were placed on the watch list.  As a result of the report, WTO dispute settlement procedures with respect to practices in Denmark, Sweden, and Ireland were initiated.

135.
In its 1998 report, released on 30 April 1998, the USTR identified 47 countries as failing to provide adequate and effective intellectual property protection and fair and equitable market access to persons that rely on such protection.
156  No country was identified as a priority foreign country as a result of the review;  however, Paraguay was identified as a priority foreign country on 16 January 1998, and a section 301 investigation was initiated on 17 February 1998 (Table III.12).
157  Sixteen countries were placed on the priority watch list;  these were Argentina, Bulgaria, China, the Dominican Republic, Ecuador, Egypt, the European Union, Greece, India, Indonesia, Israel, Italy, Kuwait, Macao, Russia and Turkey.  Of these, Bulgaria was designated to be subject to review during the course of 1998, and was eventually removed from the priority watch list and placed in the watch list.
158  Additionally, it was decided that China's implementation of the 1995 and 1996 Bilateral Intellectual Property Rights Agreements would remain subject to monitoring under section 306 of the Trade Act (19 U.S.C. 2416).  Thirty-one other countries were placed on the Special 301 watch list, namely Australia, Bahrain, Canada, Chile, Colombia, Costa Rica, Czech Republic, Denmark, Guatemala, Honduras, Ireland, Jamaica, Japan, Jordan, Korea, Oman, Pakistan, Peru, the Philippines, Poland, Qatar, Saudi Arabia, Singapore, South Africa, Sweden, Thailand, Ukraine, United Arab Emirates, Venezuela, Viet-Nam and Hong Kong, China.  Of these, it was announced that at least Colombia, Jordan, Viet-Nam and Hong Kong, China would be subject to interim reviews during 1999.  The report mentioned areas of concern in 17 additional countries and announced the initiation of a WTO dispute settlement case against Greece and the European Communities for violations of the enforcement obligations of the TRIPS Agreement.

136.
The USTR announced on 19 February 1999 the results of the interim out-of-cycle reviews of Hong Kong, Ecuador, Colombia, and Viet-Nam.  As a result of the review, Hong Kong was removed from the Special 301 watch list, while it was decided that Colombia and Viet-Nam would remain on the watch list.  Ecuador was kept on the priority watch list.
159

137.
The results of the 1999 "Special 301" annual review were announced on 30 April 1999:  57 countries were identified as denying adequate and effective protection of intellectual property or denying fair and equitable market access to United States artists and industries that rely upon intellectual property protection.
160  The 1999 review focused on the implementation of the WTO TRIPS Agreement, cracking down on pirated production of optical media, and ensuring that government ministries only use authorized software.
161

138.
The USTR announced that, as a result of the review, WTO consultations with Argentina, Canada and the European Union would be initiated, bringing to 13 the number of intellectual property-related WTO complaints filed by the United States since 1996.
162  Paraguay and China were designated for "Section 306 monitoring" to ensure compliance with the commitments made under bilateral intellectual property agreements.  A total of 16 U.S. trading partners were placed on the priority watch list:  Argentina, Dominican Republic, Egypt, the European Union, Greece, Guatemala, India, Indonesia, Israel, Italy, Kuwait, Macau, Peru, Russia, Turkey, and Ukraine.  A total of 37 countries were placed on the watch list:  Australia, Belarus, Bolivia, Brazil, Canada, Chile, Chinese Taipei, Colombia, Costa Rica, Czech Republic, Denmark, Ecuador, Hungary, Ireland, Jamaica, Japan, Jordan, Korea, Lebanon, Mexico, New Zealand, Oman, Pakistan, the Philippines, Poland, Qatar, Romania, Saudi Arabia, Singapore, South Africa, Spain, Sweden, Thailand, the United Arab Emirates, Uruguay, Venezuela, and Viet-Nam.  It was also announced that out-of-cycle reviews of Colombia, the Czech Republic, Hong Kong, Israel, Korea, Kuwait, Malaysia, Poland, and South Africa would be conducted.  In the case of Malaysia, the review will be conducted in September 1999 to assess Malaysia’s progress in the reduction of pirated optical media production and export.  In the case of Hong Kong, the out-of-cycle review, which will also take place in September 1999, will address efforts to fight copyright piracy.

139.
The USTR also announced the scheduling of a special out-of-cycle review of all developing countries’ TRIPS Agreement implementation in December 1999.  Actions to address situations where WTO Members have failed to implement their obligations on 1 January 2000, including the possible initiation of additional dispute settlement cases, will be announced in early January 2000. Consultations will be held with developing countries, and technical assistance provided, to assist Members in meeting their obligations.


"Super 301"

140.
Super 301 was enacted in 1989, for 1989 and 1990.  Its application was reinstated twice by Executive Order, for the periods 1994-95 and 1996-97.  In March 1999, President Clinton issued a third Executive Order reinstating Super 301 for 1999, 2000, and 2001.

141.
Under Super 301, the USTR is responsible for the identification, on 30 April of each year, following submission to Congress of the National Trade Estimates (NTE) report, of priority foreign country practices that restrict market access to U.S. products and services.  Priority foreign country practices are understood to be those whose elimination is likely to have the most significant potential to increase U.S. exports.  In identifying priority practices, the USTR must consider the major barriers and trade distorting practices set out in the NTE report;  the trade agreements to which a foreign country is a party and its compliance with that agreement;  the medium-term and long-term implications of foreign government procurement plans;  and the international competitive position and export potential of U.S. products and services.  The USTR may also cite foreign country practices that may warrant identification in the future or that were not identified because they are already being addressed and progress is being made toward their elimination.  During the 90 days that follow identification, the USTR will seek a satisfactory resolution of the priority foreign country's trade practices.  A section 301 investigation will be initiated for each practice for which a satisfactory resolution is not achieved during that period.  The investigation period will be 18 months for practices involving a WTO Agreement and 12 months for other practices.  If no agreement is reached, the USTR must determine whether the practice under investigation is actionable under section 301;  if this is the case, the USTR must also determine what retaliatory action should be taken.

142.
No priority foreign countries were identified in the 1996 annual review.  Nonetheless, section 301 investigations and WTO dispute settlement procedures were initiated regarding Indonesia's national auto policy, regarding Argentina's maintenance of specific import duties on textiles, apparel and footwear exceeding the 35% ad valorem tariff rate bound in the WTO Agreements, and regarding Brazil's auto programme;  a section 301 investigation into Australian export subsidies on leather for automobile upholstery was also initiated.

143.
As a result of the 1997 Super 301 review, the USTR identified one priority foreign country practice and decided to use WTO dispute settlement procedures in four cases.
163  The priority foreign country practices identified were Korea's barriers to auto imports, including cumulative tariff and tax disincentives affecting imports;  auto standards and certification procedures;  and auto financing restrictions.  The USTR initiated a section 301 investigation regarding Korea's practices, which was terminated on 20 October 1998 with the broadening of the coverage of a United States/Korea Memorandum of Understanding regarding the automobile sector.

144.
WTO dispute settlement procedures were initiated in parallel with section 301 investigations with respect to market access barriers to fruit imports in Japan and requirements of separate efficacy testing of certain quarantine treatment for each variety of imported fruit
164;  with respect to practices that subsidize exports of dairy products in Canada, and Canadian implementation of its import quotas on milk
165;  and with respect to subsidized exports of processed cheese by the EC.  A section 301 investigation regarding Australia's export subsides on automotive leather was renewed, and action taken in the WTO.
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(b)
Telecommunications equipment procurement (Section 1371-1382 of the Omnibus Trade and 
Competitiveness Act of 1988)

145.
The USTR reviews annually (by 31 March) the effectiveness of telecommunications trade agreements to which the United States is party, following Section 1377 of the Omnibus Trade and Competitiveness Act of 1988.  Section 1377, has the main goal of ensuring that U.S. trading partners are fulfilling commitments under trade agreements, such as the GATS or NAFTA, to open their telecommunications markets.  In these reviews, the USTR must determine whether the foreign country is complying with the relevant agreement or denying market access opportunities for U.S. telecommunications products and services.  An affirmative 1377 determination is considered as a violation of a trade agreement under section 301 of the Trade Act of 1974 and authorizes the USTR to take action.  Under Section 1374 of the Omnibus Trade and Competitiveness Act of 1988, the USTR identifies priority foreign countries that have violated telecommunications agreements.  Section 1375 of the 1988 Act gives the President authority to negotiate with priority foreign countries.  If no agreement is reached, the President has authority under section 1376 to take a range of actions, including retaliation, which must be targeted at telecommunications products and services of the foreign country, unless it is considered that actions against other economic sectors would be more effective in achieving compliance with the agreement.  This normally takes the form of withdrawal of trade benefits from the violating country if no prior understanding is reached.

146.
In its 1996, 1997 and 1998 section 1377 reviews, the USTR did not identify any violation of an existing telecommunications agreement.  However, Korea was identified as a priority foreign country (PFC) in July 1996, due to U.S. concerns over the implementation of the 1992 telecommunications agreement and some issues not covered by the agreement, such as services and non-interference by the government in private sector procurement.
167  Negotiations between the United States and Korea continued in order to avoid the imposition of trade sanctions.  Korea's designation as a PFC was maintained during the 1997 review and bilateral negotiations to enhance access to the Korean telecommunications equipment and services market continued.  Negotiations between the United States and Korea, which lasted over a year, were concluded in July 1997 with commitments by Korea to ensure that U.S. equipment suppliers would be treated fairly with regard to procurement, equipment certification and type approval, protection of intellectual property, and technology transfer.  Korea's identification as a priority foreign country was revoked as a result of these commitments and of Korea’s agreement under the Information Technology Agreement to eliminate tariffs on information technology products, and the commitment, under the WTO Negotiations on Telecommunications to reform its regulatory regime, introducing rules favouring competition.

147.
Mexico was cited in the 1996 review for not fulfilling its NAFTA obligation to accept other parties' laboratory or test facility test data relating to product safety in certifying telecommunications terminals for safe use.  The issue was largely solved in bilateral negotiations and Mexico was found in compliance with its telecommunications obligations under the NAFTA in the 1997 review.
168  However, in its 1998 review, the USTR stated that the United States had serious concerns about Mexico’s implementation of its commitments under the WTO Agreement on Telecommunications, particularly regarding a discriminatory surcharge placed on inbound international calls, and a failure to permit carriers to engage in unrestricted resale of telecommunications services in Mexico.
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148.
In the 1997 review, focussed on U.S. concerns regarding the implementation of bilateral agreements with Korea, Japan, Mexico and Chinese Taipei, the USTR announced that the United States would be monitoring an agreement with the American Institute in Chinese Taipei regarding the licensing and provision of wireless services.
170  During the 1998 review process, some U.S. firms raised concerns about Chinese Taipei's compliance with the agreement.  An agreement settling the issue was concluded on 20 February 1998.
171

149.
Japan's telecommunications equipment procurement practices, particularly by Nippon Telegraph and Telephone (NTT), and NTT's personal handy phone subsidiary were the subject of talks during the 1996 review, which resulted in enhanced access to the Japanese market for U.S. suppliers.
172  The 1997 review also examined telecommunications procurement by the Japanese Government and by NTT.  The first issue, relating to the development of a radio communications system for the Japanese National Police Agency (NPA), which had been removed from the disciplines of the WTO Agreement on Government Procurement, was settled when the Government of Japan cancelled its development plans and accepted to conduct the procurement (with the exception of the encryption module) in accordance with the Agreement.
173  The procurement was reopened in August 1997.  Regarding NTT, excessive reliance on NTT-specific product-based specifications was again identified;  in the 1998 review, the United States expressed concern regarding the pace at which Japan was introducing competition into its basic telecommunications service market.

150.
Canada was identified in the 1998 review for applying restrictions preventing U.S.-based carriers from enjoying the same opportunities for transmitting international traffic to and from Canada that are being enjoyed by carriers in other countries.  The issue was settled later in 1998, when Canada terminated this practice.
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151.
In the 1999 review, completed on 30 March 1999, Mexico was singled out as having made strides toward satisfactory implementation of its commitments under the WTO Agreement on Basic Telecommunications, including the removal of a surcharge on inbound international calls.  However, due to concerns with respect to the implementation of Mexico's commitments under the WTO Agreement with respect to international services and interconnection rates, it was decided that USTR would conduct an out-of-cycle examination by 30 July 1999 to examine progress in this respect.
175  Japan's practices regarding interconnection rates, and the prohibition on the routing of both domestic and international traffic via combinations of owned and leased network facilities, were also scrutinized.  The review also raised concerns about Germany’s practices regarding interconnection rates, terms, and conditions.

(c)
Foreign Government Procurement (Title VII of the Omnibus Trade and Competitiveness Act 
of 1988)

152.
Title VII of the Omnibus Trade and Competitiveness Act of 1988, was enacted for the 1989-96 period.  In March 1999, President Clinton issued an Executive Order reinstating Title VIII for 1999, 2000, and 2001.  Under the Executive Order, the USTR identifies countries that are discriminating against U.S. goods and services in government procurement, or violating the GATT(WTO) Government Procurement Code (Agreement), or other government procurement agreements.  During the 90 days that follow identification, a satisfactory resolution is sought.  A section 301 investigation will be initiated for each practice for which a satisfactory resolution is not achieved during that period.  The investigation period is 18 months for practices involving the Agreement on Government Procurement and 12 months for other practices.  At the end of the investigation, the USTR must make a determination in accordance with section 301 and take action in accordance with that section.

153.
In the 1996 review, Germany was identified for not complying with market access procurement requirements in the heavy electrical equipment sector.  The imposition of trade sanctions provided under Title VII was delayed until 30 September 1996.  On 1 October 1996, it was announced that Germany had agreed to open the heavy electrical equipment market to competition.  According to the authorities, the United States continues to monitor Germany's implementation of this announcement.  The 1996 review also announced that the United States would continue to monitor Japan's compliance with agreements on government procurement of telecommunications products and services, and medical technology products and services, reached as a result of 1994 Title VII investigations.  Furthermore, the review covered the implementation of two other bilateral agreements signed with Japan (the 1994 Public Works Agreement and the 1991 Major Projects Arrangement).

(4)
Internal Measures

(i)
Taxation
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154.
Internal taxation may have direct or indirect implications for international trade and investment as well as competitiveness.  In this context, the tax incentives offered both by the Federal Government and U.S. states are designed, inter alia, to encourage certain types of investment and to attract geographically mobile investment.  The United States is one of the few Members to have provided the WTO with a notification concerning subnational subsidies, most of which involve tax measures;  the document contains over 200 subsidies maintained by 43 states.
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155.
Among OECD members, the United States is one of the countries least dependent on taxes on goods and services (indirect taxes), which together accounted for only 17.2% of total federal, state and local tax revenues in 1996 (the latest year for which information is available).
178  Roughly one third of these taxes involve federal customs duties and excises;  state and local sales taxes account for most of the remaining two thirds.  By contrast, revenues from corporate and personal incomes taxes, levied mainly by the Federal Government, amount to nearly half of total federal, state and local tax revenues.  The other major direct levy involves social security contributions, which account for roughly one quarter of total federal, state and local tax revenues.

(a)
Taxes on goods and services (indirect)

156.
All but five states and many cities currently levy retail sales taxes (RST) at rates that range in most cases between 4% and 6%.  While the tax is supposed to be levied solely on final purchases of consumer goods, it also applies to business purchases, notably machinery and equipment.
179  To the extent that businesses pay RST on their inputs, and the tax is levied again when they sell their goods and services, "cascading" develops;  that is, goods and services requiring more intermediate steps in production and distribution end up being taxed more heavily.  This may constitute a distortion both to consumption and production patterns as well as to the way businesses are organized.  Such cascading may also favour imports over domestically produced goods and hamper exports, insofar as an element of the tax gets built into export prices.
180  Most states try to avoid the problem of cascading by giving businesses a registration number to present when purchasing goods and services, thus exempting them from RST.  In practice, however, this procedure may work somewhat poorly, judging from the high percentage of RST revenues that are derived from business purchases.
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157.
A variety of excise taxes are levied by the Federal Government on specific goods and services, including alcoholic beverages, tobacco products, luxury automobiles
182, motor fuels, coal, firearms, air and sea transportation, telephone communications, and certain environmentally hazardous products.  Some of these taxes are earmarked for special trust funds to support designated expenditures (such as harbour maintenance and development);  they are levied on an ad valorem or per unit basis.  While the taxes usually apply to imported and domestically produced products alike, there are a few exceptions.  For instance, reduced federal excise tax rates apply to beer and wine produced by small producers; some states have similar provisions.  Furthermore, ozone-depleting chemicals that are diverted or recovered in the United States as part of a recycling process are not subject to the federal excise taxes levied on newly manufactured or imported ozone-depleting chemicals.
183  The Federal Government and several states also provide fuel tax exemptions or rebates for certain activities, including agriculture and commercial fishing.

158.
The harbour maintenance tax (HMT), is closely related to trade and is collected by the U.S. Customs Service;  introduced in 1986, it is an ad valorem levy of 0.125% on shippers in respect of imports and exports shipped through U.S. ports.  The tax was earmarked to defray the costs of harbour maintenance and development but some WTO Members have complained of large surpluses and many exemptions for domestically owned ships.
184  On 31 March 1998, the U.S. Supreme Court ruled that the portion of the HMT levied on exported cargo violated the Export Clause of the Constitution, which bans taxes on exports, but not user fees.
185  In response, the U.S. Customs Service stopped collecting the HMT from exporters on 25 April 1998, but left the tax in place for imports and domestic cargo.  In its FY 2000 budget, the Administration made proposals to replace the remaining portions of the HMT as well as the previous export portion with a cost-based user fee intended to yield roughly US$1 billion annually.  Unlike the HMT, the fee would be charged to vessel owners and operators and assessed on the basis of ship size, sailing frequency, and other factors, instead of the value of shipments, to ensure that the fee corresponds more closely to the use of port services and facilities.  This proposed user fee has not yet been implemented.

(b)
Direct taxes and tax measures

159.
The Federal Government levies a graduated personal income tax, involving five tax brackets, ranging from 0 to 39.6% (for taxable income over US$283,150 for 1999 and indexed annually), while long-term capital gains are generally taxed at the rate of 10% or 20%.  A special maximum rate of 25% applies to the recapture of normal depreciation on real estate.  A special maximum rate of 28% applies to capital gains on collectibles, e.g. gold, coins, or art.

160.
The double taxation of saving intrinsic to a comprehensive income tax constitutes a potential disincentive to save.  However, the United States does not fully tax all saving.  As pointed out in Chapter I, double taxation affects only about one half of total personal saving;  pension (including IRA and Keogh plan) contributions and earnings are, by and large, taxed only once.

161.
In addition to the personal income tax, the Federal Government levies a corporate income tax, with most profits being taxed at the rate of 35%.
186  (45 states levy their own corporate taxes, at rates of up to 12%.)
187  Thus, profits that are distributed as dividends or capital gains are also taxed twice:  once at the corporate level and then again at the personal level when distributed to shareholders or realized in the form of capital gains.  Unlike in most other OECD countries, no relief is provided for such double taxation of corporate profits.  The same corporate tax rules apply to U.S.-controlled companies and foreign-controlled companies that are "in like circumstances".

162.
The corporate income tax is primarily a backstop to the personal income tax;  in its absence, personal taxes on income earned by corporations could be deferred indefinitely.  The corporate tax is also used as an instrument of government policy;  that is, it embodies tax relief measures that assist some activities or industries relative to others.  Among the main forms of tax relief accorded to companies are accelerated depreciation, deferral of income from controlled foreign corporations, reduced corporate tax rates, tax credit for corporations receiving income from doing business in U.S. possessions, exclusion of income of foreign sales corporations, and a credit for increasing research activities.  These are among the more than 100 preferential measures identified by the Treasury Department as tax expenditures (that is, deviations from a hypothetical tax system that is loosely based on the ideal of a comprehensive federal income tax).
188  Tax expenditures are recognized as an alternative to other government policy instruments, such as direct expenditures and regulations.  They are estimated to cost the Federal Government billions of dollars in lost tax revenues (Table III.13);  such measures are aimed in particular at sectors such as agriculture
189, energy, natural resources, and the environment (Table III.14).  The Administration's Budget for the fiscal year 2000 contains a proposal that would extend the carry-back period for net operating losses of steel companies from two to five years at an estimated cost of US$292 million during the period 1999-2004.  The outcome is that effective tax rates can vary widely depending on the type of investment, the sector in which the investment is undertaken, the manner in which the investment is financed, and the source of funds.
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Table III.13

Selected major federal tax expenditures in income tax, ranked by total 2000 revenue loss, 1998-2000

(US$ million)

	Provision
	1998
	1999
	2000
	2000-04

	Capital gains (except agriculture, timber, iron ore, and coal)
	38,275
	39,415
	40,585
	215,350

	Accelerated depreciation of machinery and equipment
	28,885
	32,505
	35,465
	181,645

	Net exclusion of pension contributions and earnings:  Individual Retirement Accounts
	10,565
	10,770
	11,170
	56,915

	Deferral of income from controlled foreign corporations
	5,500
	5,800
	6,200
	35,150

	Graduated corporation income tax rate
	5,400
	5,360
	5,360
	30,900

	Earned income tax credita
	6,351
	5,118
	4,971
	26,531

	Net exclusion of pension contributions and earnings:  Keogh plans
	3,930
	4,025
	4,255
	23,795

	Tax credit for corporations receiving income from doing business in U.S. possessions
	3,960
	4,000
	4,120
	21,015

	Accelerated depreciation of buildings other than rental housing
	6,270
	4,895
	3,430
	10,640

	Lifetime learning tax credit
	110
	2,510
	2,655
	16,560

	Exclusion of income earned abroad by U.S. citizens
	1,990
	2,235
	2,500
	15,715

	Exclusion of income of foreign sales corporations
	2,150
	2,250
	2,400
	13,650

	Expensing of certain small investments
	1,185
	1,235
	1,275
	6,780

	Credit for increasing research activities
	2,125
	1,665
	980
	1,645

	Special ESOP rules
	920
	950
	980
	5,300

	Exemption of credit union income
	785
	840
	905
	5,235

	Table III.13(cont'd)

	Alternative fuel production credit
	860
	810
	760
	2,715

	Capital gains treatment of certain income
	605
	630
	655
	3,590

	Expensing of research and experimentation expenditures
	260
	330
	510
	3,295

	Expensing of multiperiod timber growing costs
	485
	500
	510
	2,750

	Excess of percentage over cost depletion, fuels, and non-fuel minerals
	475
	500
	510
	2,725

	Work opportunity tax credit
	170
	335
	330
	535

	Tax exemption of certain insurance companies owned by tax-exempt organizations
	210
	225
	240
	1,410

	Amortization of start-up costs
	205
	215
	220
	1,140

	Enhanced oil recovery credit
	140
	160
	180
	1,225

	Expensing of environmental remediation costs
	90
	110
	145
	135

	Small life insurance company deduction
	100
	100
	100
	520

	Tax credit and deduction for clean-fuel burning vehicles
	75
	80
	90
	410

	Expensing of certain multiperiod production costs
	80
	85
	85
	475

	Exclusion from income of conservation subsidies provided by public utilities
	80
	80
	80
	385

	Expensing of certain capital outlays
	65
	70
	70
	385

	Capital gains treatment of certain timber income
	60
	65
	65
	360

	Deferred taxes for financial firms on certain income earned overseas
	400
	1,075
	65
	65

	Capital gains treatment of royalties on coal
	60
	65
	65
	360

	Exception from passive loss limitation for working interest in oil and gas properties
	30
	35
	35
	190

	New technology credit
	25
	30
	35
	185

	Welfare-to-work tax credit
	15
	35
	35
	70

	Investment credit for rehabilitation of structures (other than historic)
	30
	30
	30
	150

	Expensing of exploration and development costs, non-fuel minerals
	25
	25
	25
	135

	Deferral of tax on shipping companies
	15
	15
	15
	75

	Alcohol fuel creditb
	15
	15
	15
	75

	Treatment of loans forgiven for solvent farmers
	10
	10
	10
	50

	Excess bad debt reserves of financial institutions
	70
	30
	10
	25

	Investment credit and seven-year amortization for reforestation expenditures
	10
	10
	10
	65


a
The figures in the table indicate the effect of the earned income tax credit on receipts.  The effect on outlays (in US$ million) is as follows:  1998, $23,239; 1999, $26,273;  2000, $26,882;  2001, $27,667;  2002, $28,632;  2003, $29,566;  and 2004, $30,578.

b
In addition, the partial exemption from the excise tax for alcohol fuels results in a reduction in excise tax receipts (in US$ million) is as follows:  1998, $680;  1999, $725;  2000, $755;  2001, $765;  2002, $790;  2003, $805;  and 2004, $830.

Note:
All estimates have been rounded to the nearest US$5 million.  Provisions with estimates that rounded to zero  in each year are not included in the table.

Source:
Budget of the United States Government – Fiscal Year 2000, Office of Management and Budget (U.S. Government Printing Office, Washington D.C.), 1999.

163.
While tax reform during the past decade or so has reduced some tax expenditures and eliminated others, such as the investment tax credit, thereby greatly increasing the neutrality of the corporate (and personal) income tax system, a considerable number still remain.  Some tax measures encourage activities with positive externalities, as in the case of research and development (R&D) and environmental protection for instance
191, although it is difficult to determine whether the amount of assistance in the form of tax expenditure is commensurate with the size of the externality.  In order to enhance transparency and, thus, public accountability the rationale for federal tax expenditures and their effectiveness in achieving their objectives (in relation to tax revenue losses) are evaluated by, inter alia, the Office of Management and Budget (OMB), the General Accounting Office and the Congressional Budget Office, whose reports are published.
192  The use of tax expenditures by federal and state governments to attract geographically mobile investment may contribute to an "incentives race" not just domestically, but internationally.
193

Table III.14

Tax expenditures for selected sectorsa, 1997-2004 (fiscal year)

(US$ million)

	
	Total revenue loss from corporate and individual income taxes

	
	1997
	1998
	1999
	2000
	2000-04

	Energy

	Expensing of exploration and development costs, fuel
	160
	130
	90
	20
	40

	Excess of percentage over cost depletion, fuels
	830
	285
	295
	300
	1,590

	Alternative fuel production credit
	710
	1,100
	1,030
	975
	3,470

	Capital gains treatment of royalties on coal
	50
	80
	85
	85
	480

	Enhanced oil recovery credit
	95
	215
	245
	285
	1,900

	New technology credit
	60
	30
	40
	45
	245

	Alcohol fuel creditb
	20
	15
	15
	15
	75

	

	Natural resources and environment

	Expensing of exploration and development costs, non-fuel minerals
	45
	30
	30
	30
	170

	Excess of percentage over cost depletion, non-fuel minerals
	335
	275
	280
	300
	1,625

	Special rules for mining reclamation reserves
	20
	20
	20
	20
	100

	Capital gains treatment of certain timber income
	50
	80
	85
	85
	480

	Expensing of multiperiod timber growing costs
	460
	485
	500
	510
	2,750

	Investment credit and seven-year amortization for reforestation expenditures
	45
	15
	15
	15
	75

	

	Agriculture

	Expensing of certain capital outlays
	65
	65
	70
	70
	385

	Expensing of certain multiperiod production costs
	80
	80
	85
	85
	475

	Treatment of loans for solvent farmers
	10
	10
	10
	10
	50

	Capital gains treatment of certain income
	505
	805
	840
	875
	4,790

	

	Community and regional development

	Empowerment zones and enterprise communities
	255
	290
	380
	430
	1,875


a
These programmes have been notified to the WTO.

b
In addition, the partial exemption from the excise tax for alcohol fuels results in a reduction in excise tax receipts (in US$ million) 
is as follows:  1998, $680;  1999, $725;  2000, $755;  2001, $765;  2002, $790;  2003, $805;  and 2004, $830.

Source:
Data provided by the U.S. authorities.

164.
Tax relief is provided for international double taxation (including withholding taxes on interest, dividends and royalties).  International double taxation arises to the extent that income of U.S. multinationals (MNEs) are taxed first in the source country, where the affiliate of the MNE is located, and again in the United States once those profits are received by the parent (as interest, dividends or royalties).  The United States has developed a network of over 50 bilateral tax treaties, however, designed to avoid international double taxation (and combat tax evasion).  By statute, the U.S. grants a credit for foreign income taxes;  under the foreign tax credit provisions of the U.S. Internal Revenue Code, income taxes paid abroad can be offset dollar for dollar against U.S. tax liabilities.  Treaties may more precisely identify the taxes that meet the requirements of the statute.  This form of relief for international double taxation is in accordance with the residence (or "world-wide") principle, which is necessary for the achievement of capital export neutrality (CEN);  CEN reflects the view that tax policy ought not to influence decisions on where to invest.
194  As in most other countries, however, international double taxation has not been entirely eliminated, although residual U.S. tax on foreign income is very small.

165.
The United States has a set of "special (income) tax provisions that provide an export incentive"
195;  they involve a tax exemption for certain export-related income of foreign sales corporations (FSCs).
196  The FSC provisions of the U.S. Internal Revenue Code provide that a portion of the foreign trade income of an eligible FSC will be exempt from Federal income tax.
197  In addition, a domestic corporation receives a 100% dividends-received deduction for dividends distributed from the FSC out of earnings attributable to certain foreign trade income.  Thus, there is no corporate level tax imposed on a portion of the FSC's income from exports.  The FSC provisions are currently subject to dispute at the WTO, where the European Union alleges that the provisions violate the Agreements on Subsidies and Countervailing Measures (SCM) and on Agriculture.
198  However, the United States maintains that the FSC is fully consistent with its WTO obligations.
199  The tax expenditure accounts published by the Treasury Department (Table III.13) indicate that the revenue cost of the FSC provisions is around US$2.2 billion (in 1998 and 1999).

(ii)
Non-tax measures affecting investment

166.
For many years, the United States has played a leading role in promoting the liberalization of foreign investment.
200  Indeed, the long-standing commitment of the United States to an open and non-discriminatory investment regime in most areas of economic activity have contributed to its being the largest recipient and source of foreign investment in the world.  The high degree of openness of the U.S. investment regime together with lucrative domestic investment opportunities have continued to attract foreign investors, who have been more than willing to make up the widening gap between national savings and domestic investment, especially since the eruption of the Asian financial crisis in July 1997.  Foreign direct investment (FDI) inflows have thus helped sustain the U.S. economy's impressive growth and productivity performance during the review period.

167.
Notwithstanding the Government's basic commitment to an open investment regime, reciprocity or other conditions to national treatment or restrictions on market access on national security grounds do exist.  At the same time, however, incentives, including subsidies, are offered by the Federal Government and especially by states in order to attract investment to certain activities and locations.

(a)
Restrictions on foreign investment

168.
The Government's desire to strengthen U.S. firms' competitiveness has led to a stronger emphasis on opening foreign markets.  Consequently, in specific instances, the U.S. Government links its treatment of foreign investors in the United States to the way in which U.S. investors are treated abroad, reserving the right to adopt or maintain measures against foreign investors whose home countries do not accord equivalent treatment to U.S. investors.  The outcome is conditional "national treatment" (CNT).
201  These reciprocity conditions are not always related to the sector to which the foreign investor is seeking access.  In bilateral, regional (in the context of NAFTA), plurilateral (OECD) and multilateral negotiations (WTO), the United States has taken exceptions to the principles of MFN and unconditional national treatment.  While for the most part, no new legislative measures have been taken during the period under review, there are long-standing reciprocity provisions pertaining to certain indirect air transportation activities (air freight forwarding and charter), maritime shipping, oil and gas pipelines across on-shore federal lands, leases to develop mineral resources on federal lands, and primary dealers in financial services.  Some of these, and other provisions pertaining to selected service sectors, are described in more detail in Chapter IV.  However, no denials pursuant to these provisions have been reported for the period under review.

169.
Foreign-controlled enterprises do not unconditionally receive national treatment under certain U.S. technology assistance programmes, specifically the 1992 Advanced Technology Programme, the 1993 Technology Reinvestment Project and the 1992 Energy Policy Act.  These statutes stipulate that recipients' participation be in the economic interest of the United States and that if the recipient is foreign-owned, its parent company's home country provide comparable opportunities for U.S.-owned firms to participate in similar programmes.  Other government-supported technology programmes, like the clean car partnership and the semiconductor technology research consortium (SEMATECH), do not contain reciprocity or CNT provisions.

170.
In addition, blanket restrictions on foreign ownership apply to a few subsectors, including certain telecommunications services and several activities in the energy sector.  Nonetheless, in some cases, such as the Federal Power Act, while limiting natural persons licences to U.S. citizens, legislation permits the licensing of foreign-controlled companies incorporated in the United States for any construction, operation, or maintenance of facilities for the development, transmission, and use of power on federal land or water.

171.
A feature of the U.S. investment regime is legislation that authorizes the President to undertake a national security investigation of foreign mergers, acquisitions and takeovers.  Section 721 of the Defense Production Act of 1950, the so-called "Exon-Florio" provision, was part of the 1988 Trade Act.  It authorizes the President to suspend or prohibit proposed foreign investments (mergers or acquisitions) or divest completed transactions that constitute a threat to national security.  Subsequent amendments to the provision require special scrutiny of a proposed acquisition by companies with foreign control that could affect national security.  The President delegated authority to review proposed foreign mergers, acquisitions and takeovers to the Committee on Foreign Investment in the United States (CFIUS), an inter-agency group that is chaired by the Treasury Department.  Foreign investors have criticized Exon-Florio's lack of a clear definition of "national security", the possibility of ex-post divestment, and the lack of a procedure to review decisions.  In practice, however, it would appear that implementation of the Exon-Florio has served to protect the national security without chilling the climate for foreign investment in the United States.  Since the provision was first introduced in 1988, as few as 17 of the 1,180 transactions notified have proceeded to the investigative phase and only one transaction has actually been prevented.

172.
Although it has not done so, the United States may retaliate against countries that discriminate against U.S. investors.  Furthermore, in 1998 the President reinstated Super 301 trade law provisions that require the Administration to identify priority countries and practices from the National Trade Estimate report on foreign trade barriers, including barriers to FDI (section (3)(v)).

173.
Like the Federal Government, state governments also generally pursue liberal policies towards foreign investors.  Indeed, states often compete to attract FDI by offering tax and non-tax incentives.  Nevertheless, limited restrictions at the state level do exist in some sectors where state regulation plays a major role, as in banking, insurance and other financial services, energy utilities and land, all of which are important sectors for international investors.  In some cases, the effects of certain restrictions on initial entry are mitigated by choice of the state of entry.  In banking, for example, foreign investors could seek to enter the U.S. via states with less restrictive regimes and then take advantage of opportunities created under 1994 interstate banking legislation to expand to other states on a national treatment basis.

(b)
Assistance for investment and other economic activities

174.
The United States has notified the WTO of subsidies applied in some specific sectors, namely:  aerospace and aeronautics;  agriculture;  automotive;  building and equipment;  ceramics;  chemical energy;  fisheries;  lumber and timber;  metal and minerals;  textiles and clothing;  and timepieces.  It has also notified other subsidies at the federal level including regional assistance and Eximbank's export credit programmes.  In addition, in 1998, for the first time, the United States notified some 210 measures maintained by 43 U.S. states;  most of these measures involve tax concessions.

175.
As shown in Chart III.8 the agriculture sector benefits from the most programmes.  Some of the programmes, whose continuation was contingent upon ongoing annual appropriations by the Congress, seem to have been discontinued during calendar year 1998, these include, inter alia, those affecting the automotive, textile, energy and building sectors.
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176.
The form of the subsidy varies according to sector, and includes grants, contracts, cooperative agreements, cost sharing, cash bonuses, non-recourse loans, and tax concessions.
203  Tax concessions are especially important at the state level, accounting for some 64% of total subsidies granted.  Table III.15 shows estimated revenue loss due to subsidies granted (section (4)(i)(b)).
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177.
In general the purpose of most (some 330) subsidy programmes, notified to the WTO, is to promote the development of a sector through R&D aimed at designing technologies to improve a firm's competitiveness and efficiency;  other programmes promote development of a specific product within a sector, and exploration and production (e.g. energy and fuel sector).

178.
In agriculture however, programmes are aimed mainly at stabilizing and supporting farm income and prices, and at enhancing agricultural exports.  Programmes providing income and price support, as well as marketing assistance, are still available for specific crops through the Production Flexibility Contract (PFC) payment and the non-recourse commodity loan programmes.
205  The objective of these programmes are three fold:  to stabilize, support, and protect farm income and prices;  to help ensure adequate supplies of quality food, feed and fibre;  and to assist in the orderly marketing of farm commodities.  Statutory spending levels for the PFC as specified in the 1996 Act are:  FY 1998, US$5,800 billion;  FY 1999, US$5,603 billion;  FY 2000, US$5,130 billion;  FY 2001, US$4,130 billion;  and FY 2002, US$4,008 billion.  Net lending costs during FY 1997 were US$85.4 million
206 (Annex III.2).

179.
The United States notified all programmes falling within the meaning of Articles 1 and 2 of the WTO Agreement on Subsidies and Countervailing Measures (SCM).  However, in certain instances the United States was not in a position to confirm the notifiability of specific programmes, since some programmes may not constitute subsidies within the meaning of the Agreement.
207  Thus, in two instances, as permitted under Article 25.10 of the SCM Agreement, the EU has counter-notified a list of state measures applied by the United States.
208  In addition to these subnational measures the United States has other federal assistance programmes, which are contained in the Catalog of Federal Domestic Assistance.
209

180.
The Maritime Administration (MARAD) has provided financial assistance to U.S. shipowners through the Federal Ship Financing Programme (Title XI) and the Capital Construction Fund (CCF) programme.
210  Title XI provides for federal government guarantees of private sector financing or refinancing obligations for the construction or reconstruction of U.S. flag vessels in U.S. shipyards.  These financing guarantees are also available to foreign shipowners.  During FY 1997 and the first half of FY 1998, MARAD approved 17 applications for Title XI financing for vessel construction.  Included in these were two export projects.  In addition, approval was given to two shipyard modernization projects.  The estimated cost of all the approved Title XI projects was US$803 million, with Titles XI guarantees totalling US$572 million of this amount.
211  The Federal Government continues to provide direct support to the industry through the procurement of goods and services from a large number of shipyards and related industries to repair government owned vessels.  Additional support is provided through the MARITECH programme.  This is a federal programme funded jointly by Government and industry, to encourage the shipbuilding industry to lead in the development and application of advanced technology, to improve competitiveness, and to preserve its industrial bases.

181.
During 1996-98 no countervailing measures were imposed on the United States (cross-reference).  However, for the first time, the United States is a defendant in a WTO dispute involving subsidies.  In November 1997, the EU requested consultations concerning the Foreign Sales Corporation (FSC) provisions of the U.S. Internal Revenue Code, which, in the EU's view, constitutes a prohibited subsidy in violation of the WTO SCM and Agriculture Agreements.

(iii)
Trade-related intellectual property rights

(a)
Economic value of intellectual property rights

182.
The economic value of intellectual property rights may be measured as the present value of the stream of revenue generated by holding a right.  However, the value of intellectual property as embodied in designs, copyrights, patents, and trade marks may be well beyond the payment made for the use of the right.  This can also be extended to licensing.  One way of measuring the importance of the economic value of intellectual property rights is by looking at international payments and receipts.  In this respect, the United States has traditionally enjoyed a significant surplus of intellectual property payments, as measured by royalties and license fees.  Net receipts in 1997, before deduction of withholding taxes, were US$24.3 billion.  Receipts totalled US$33.7 billion (some 3.8% of goods exports), and payments were US$9.4 billion.  In the first eleven months of 1998, net payments totalled US$17.8 billion, with receipts reaching US$26.1 billion and payments amounting to US$8.3 billion.  (Table III.15).
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183.
Almost half the U.S. foreign earnings from royalties and licence fees are from countries in the European Union.  At a country level, Japan tops the list, accounting for some 20% of such receipts.  Receipts from the European Union, Japan, Canada, Singapore, Korea, Australia and Switzerland together account for over 80% of total U.S. receipts for royalties and licence fees.

Table III.15

Royalties and licence fees, 1993-98

(US$ million)

	
	1993
	1994
	1995
	1996
	1997
	1998a

	Receipts
	
	
	
	
	
	

	Royalties and license fees
	21,695
	26,712
	30,289
	32,823
	33,676
	26,126

	Affiliated
	15,688
	20,275
	22,859
	24,710
	25,515
	19,808

	Unaffiliated
	6,007
	6,437
	7,430
	8,113
	8,161
	6,318

	Payments
	
	
	
	
	
	

	Royalties and license fees
	5,032
	5,852
	6,919
	7,854
	9,411
	8,279

	Affiliated
	3,386
	3,934
	5,257
	5,506
	7,087
	6,063

	Unaffiliated
	1,646
	1,919
	1,663
	2,347
	2,324
	2,213

	Net payments
	16,663
	20,860
	23,370
	24,969
	24,265
	17,847


a
Three first quarters.

Source:
U.S. Department of Commerce, Bureau of Economic Analysis, Survey of Current Business, various issues.

(b)
U.S. intellectual property laws

184.
The United States notified the WTO of its laws and regulations on trade-related aspects of intellectual property rights in 1996.
213  The United States is a member of the World Intellectual Property Organization (WIPO), and participates, inter alia, in the Paris Convention for the Protection of Industrial Property, and the Berne Convention for the Protection of Literary and Artistic Works.  It is also a party to the Patent Cooperation Treaty (PCT).
214  The United States is not a member of the International Convention for the Protection of Performers, Producers of Phonograms and Broadcasting Organizations (Rome Convention).


Patents

185.
The Constitution of the United States gives Congress, as opposed to the states, the power to enact laws relating to patents (Article I, section 8).  The first patent law dates from 1790;  the current patent law, which came into effect on 1 January 1953, is codified in Title 35 of the U.S. Code (35 U.S.C.).  It has been amended many times in the intervening years, and was modified by the Uruguay Round Agreements Act, which extended the rights granted to a patent holder to include "offering for sale" and "importing" and introduced the possibility of filing provisional applications (without patent claims) for a period of twelve months.  Other changes brought about by the Uruguay Round Agreements Act (URAA) include the possibility of determining the date of invention in a foreign country in any interference proceeding.  This change was initially introduced in the NAFTA in 1994 and, since 1 January 1996, applies to all WTO Members.

186.
Patents are granted by the Patent and Trademark Office (PTO) using a first-to-invent rule;  the United States is the only country using this rule, which is a longstanding provision of U.S. patent law.  Patents granted are published, but applications are not.  Patents are considered valid from the day of issuance.  A decision by the PTO refusing a patent may be appealed to the Board of Patent Appeals and Interferences or in a federal court.  Patents of invention (utility patents) are granted to any new useful, and non-obvious process, machine, manufacture or composition of matter.  The period of protection for utility patents was changed as a result of the WTO Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS);  the term of protection is now 20 years from the date the first U.S. patent application was filed
215, compared to 17 years from the date of grant before the provisions of the TRIPS Agreement became applicable for the United States.  For applications filed before 8 June 1995, the term of protection is 20 years from the filing date, or 17 years from the date of grant, whichever is longer.  The period of protection is subject to possible extension by up to five years to compensate for delays due to interference proceedings, patent secrecy orders and appellate review by the Board of Patent Appeals and Interferences or by federal courts.
216  Design patents continue to have a term of 14 years from the date of grant.  There is no loss of protection stemming from non-use (commercial) of the patent.

187.
The only changes to patent legislation since the last U.S. Review are incorporated in the Plant Patent Amendments Act of 1998 (P.L. 105-289), signed by the President on 27 October 1998.  The Act contains legislation to protect plant owners against unauthorized sale of plants.

188.
Revisions to patent legislation currently being considered by Congress include:  the Technology Transfer Commercialization Act of 1999 (S 810);  a bill to make technical corrections in Title 17 U.S.C., and other laws (HR 1189 RFS) passed by the House of Representatives on 13 April 1999;  and the Collections of Information Antipiracy Act (HR 354).  The latter two would mainly introduce technical corrections to existing legislation.  The Technology Transfer Commercialization Act of 1999 would amend existing legislation (the Stevenson-Wydler Technology Innovation Act of 1980) to permit government laboratories, under a cooperative research and development agreement, to grant licences to federally owned inventions for which a patent application was filed before the granting of the licence.  The Act would also amend the terms under which a federal agency may grant an exclusive or partially exclusive licence on a federally owned invention.

189.
Changes in the PTO's rules and procedures are currently under consideration.  This may result in the PTO being ready to deploy electronic processing of patent applications by 2003, and, in cooperation with the WIPO, achieve electronic filing and processing of PCT applications by 2000.
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190.
As in other countries, protection of foreign patents (and trade marks) is not automatic;  however, in accordance with the Paris Convention, patent applications filed in a foreign country that is a WTO Member or a signatory to the Convention are granted a twelve-month priority period (six months in the case of trade marks) counted from the date of application to the PTO.  As a result of this, in the event that a U.S. application is filed for the same patent during or before the priority period granted to a foreign patent, the foreign patent seeking protection in the United States will generally be entitled to the benefit of the filing date.  This procedure applies only when the applicant is not from a country member of the Patent Cooperation Treaty.  Compulsory licensing of patents is authorized under the Atomic Energy Act, the Clean Air Act and the Energy Policy Act.

191.
In the calendar year 1996, 122, 839 patents were issued in the United States;  during 1997-98, 295,107 patents were issued (166,739 in 1998, a third more than in 1997), of which 266,794 were utility patents, 972 were plant patents, 614 were re-issues, and 26,727 were design patents  (Table III.16).

Table III.16

Summary of patent examining activities, 1993-98

	Patent examining activity
	1993
	1994
	1995
	1996
	1997
	1998

	Total applications filed
	188,099
	201,554
	236,679
	206,276
	237,045
	..

	Utilitya
	173,619
	185,087
	220,141
	189,979
	219,453
	..

	Re-issue
	572
	430
	647
	573
	606
	..

	Plant
	362
	606
	516
	564
	714
	..

	Design
	13,546
	15,431
	15,375
	16,272
	15,160
	..

	Patents granted
	110,388
	114,143
	114,744
	122,839
	125,802
	166,739

	Utility
	98,959
	102,512
	102,298
	110,761
	113,641
	150,958

	Re-issue
	338
	320
	321
	281
	289
	312

	Plant
	444
	498
	387
	362
	395
	570

	Design
	10,647
	11,113
	11,738
	11,435
	11,477
	14,899

	Average pendency timeb, c
	19.5
	19.0
	19.2
	20.8
	22.2
	..

	PCT int. app., PTO as receiving office
	12,389
	14,265
	15,941
	20,106
	22,767
	..


..
Not available.

a
Utility patents include chemical, electrical and mechanical applications.

b
Average time (in months) between filing and issuance or abandonment of utility, plant, and re-issue applications, but excluding design patents.

c
Fiscal year.

Source:
United States Patent and Trademark Office.

192.
Non-U.S. residents filed 102,249 patent applications in FY 1997, or about 43% of all applications.  The country filing the largest number of applications was Japan (44,318 or some 43% of foreign patent applications), followed by Germany, Chinese Taipei, the United Kingdom, France, Canada, the Republic of Korea, Italy, Sweden, the Netherlands, and Switzerland (Table III.17).  Among the top ten entities granted patents in 1998, were six Japanese corporations, three U.S. corporations, and one Korean corporation.  The U.S. Government was eleventh.
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Table III.17

U.S. patent applications by non-U.S. residents, ten main countries, FY 1993-97

	Country
	1993
	1994
	1995
	1996
	1997

	Japan
	36,148
	36,912
	42,994
	39,810
	44,318

	Germany
	10,550
	11,539
	12,421
	11,515
	12,963

	Chinese Taipei
	3,370
	3,847
	4,729
	5,108
	6,349

	United Kingdom
	4,503
	5,104
	5,577
	4,804
	5,589

	France
	4,554
	4,790
	5,389
	4,678
	5,093

	Korea
	1,512
	2,177
	2,943
	3,932
	4,957

	Italy
	2,159
	2,160
	2,512
	2,152
	2,472

	Sweden 
	1,162
	1,492
	1,674
	1,439
	2,062

	Netherlands
	1,548
	1,549
	1,727
	1,594
	1,978

	Switzerland
	1,937
	1,922
	2,075
	1,639
	1,782


Source:
United States Patents and Trademark Office.

193.
The average pendency period for patent applications with the PTO was 22.2 months in 1998, up from 20.8 months in 1996 and 19 months in 1994.  The PTO has the goal of reducing the average pendency period to 12 months by 2003.
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Trade marks

194.
Trade mark rights in the United States arise from the actual use of the mark, or from the filing of an application to register a mark;  applicants must state their bona fide intention to use the mark in the ordinary course of trade.  Use of a mark in promotion or advertising before the product or service is actually provided under the mark does not qualify as use in commerce.  Federal registration is not required to establish rights to a mark, or to use it, but may secure some benefits beyond the rights acquired by merely using a mark, by granting the holder ownership of the mark and an entitlement to use it in all U.S. territory.  Trade marks are also protected by state law.

195.
Applications for registration are filed with the PTO.
220  Notices of marks entitled to registration are published in the PTO's Official Gazette.
221  The federal registration of trade marks and other marks is governed by the Trademark Act of 1946, as amended
222, the Trademark Rules (37 CFR Part 2) and the Trademark Manual of Examining Procedures.  Trade marks have a renewable term of ten years, for as a long as the mark is in use.
223  Although in general terms, a trade-mark must be used commercially before it is registered for protection, the Paris Convention allows registration before use.  This benefit, which applied originally only to non-U.S. individuals or firms from countries that are parties to the Convention, was extended to U.S. citizens and firms by the 1988 Act which, since November 1989, has allowed the filing of applications based on the bona fide intention to use the mark commercially, and not necessarily on the basis of actual use.  The protection granted to a mark may be cancelled if an affidavit of use is not provided between the fifth and sixth year of use.

196.
The first party using a mark in commerce or filing an application in the PTO has the ultimate right to register that mark.  The PTO determines the right to register but not the right to use a mark, which must be determined by a court.  Registration with the PTO provides protection for the mark only in the United States and its territories.  Foreigners registering a mark with the PTO, if not represented by an attorney in the United States, must designate a U.S. representative under Section 1(e) of the Trademark Act of 1946.

197.
Disputes regarding trade mark infringement may be taken to court or settled in the PTO's Trademark Trial and Appeal Board (TTAB) through an opposition or cancellation proceeding.
224  Opposition to a mark's registration may be filed up to 30 days after registration;  this period may be extended for another 30 days.  In cases of conflict between two marks, the PTO determines the likelihood of confusion as a result of the use of the marks at issue by both parties.  The main factors considered in determining likelihood of confusion are the similarity of the marks and the commercial relationship between the goods and services identified by the marks.  If the goods are identical, the likelihood of confusion is generally presumed;  fame of a mark is also taken into account when determining likelihood of confusion.  However, there are no lists of famous marks.  Marks are protected against dilution (loss of image due to use of an identical or similar mark for dissimilar goods or services of others), both at the state and the federal level.  At the federal level, the Federal Trademark Dilution Act, enacted on 16 January 1996, enables the owner of a well-known mark to obtain an injunction against commercial use of the mark which dilutes its distinctive quality.  A trade-mark registration can be cancelled at any time by the PTO if there is evidence of non-use or if it has been discontinued.

198.
Trade mark legislation, as embodied in the Trademark Act of 1946, was amended by the Trade mark Law Treaty Implementation Act (P.L. 105-350), signed by the President on 30 October 1998, which revises trade mark registration requirements by requiring owners of trade marks, as well as persons with bona fide intentions to use trade marks, to provide verifications attesting to the accuracy of facts in registration applications.  The 1998 Act also prohibits the registration of any trade mark until the applicant has met certain existing requirements with respect to its use in commerce.  The new Act makes changes to registration renewal requirements and extends the period in which a renewal may be filed from six months to one year, before the end of each successive ten-year period for which the registration was issued or renewed.  Other changes to the Trademark Act of 1946 include the removal of a requirement that an application for registration of a foreign trade mark be accompanied by a certification of the foreign registration, and the extension of renewal periods for expired registrations from three to six months.  The Omnibus Appropriations Bill of 1999 contains language that prohibits U.S. courts from enforcing trade marks held by a designated national or "successor-in-interest" that was used with a business that was confiscated.

199.
In FY 1997, 112,509 trade marks were registered, up from 91,339 in FY 1996.  Approximately two thirds of applications resulted in registrations, while one third were abandoned.  A total of 839,071 trade marks were protected in FY 1997;  the average pendency time was 16.3 months (Table III.18).

Table III.18

Summary of trade mark examining activities, 1993-97

(As of 30 September of each fiscal year)

	
	1993
	1994
	1995
	1996
	1997

	Applications for registration
	
	
	
	
	

	Applications fileda
	122,644
	135,096 
	150,508
	170,783
	188,080

	App. including additional classes
	139,735 
	155,376
	175,307
	200,640
	224,355

	Disposal of trade mark applications
	
	
	
	
	

	Registrations
	86,122
	68,853
	75,372
	91,339
	112,509

	Abandonments 
	40,752
	42,467
	42,214
	49,189
	64,409

	Trade mark first actions 
	131,191
	147,343
	176,764
	198,160
	226,651

	App. approved for publication  
	94,161
	97,347
	118,727
	127,481
	149,721

	Certificates of registration issued 
	74,349
	59,797
	65,662
	78,674
	97,294

	Total active certificates of registration (1997)b
	712,000
	727,983
	751,783
	784,667
	839,071

	Renewal of registration 
	
	
	
	
	

	Applications filed
	7,173
	7,004
	7,220
	7,543
	6,720

	Registrations renewed
	6,182
	6,136
	6,785
	7,346
	7,389

	Notices of Allowance (NOAs) issued
	53,053
	40,741
	51,473
	71,117
	80,693

	Average pendency timec (months) 
	13.0
	15.9
	16.4
	15.9
	16.3


a
Refers to individual trade mark applications submitted to the PTO.

b
Refers to applications for all the 47 classes of trade marks.  An application can be submitted to several classes at the same time.

c
Between filing and issuing a NOA.

Source:
United States Patent and Trademark Office.


Geographical indications

200.
U.S. law concerning geographic indications underwent changes when the NAFTA was implemented in 1994.  After 8 December 1993, geographic terms that are primarily deceptive geographically and non-descriptive can no longer be shown to be distinctive.
225  Geographical indications may be registered as certification marks with the PTO. Registration is refused, or may be cancelled if the use of the geographical indication does not state true origin.
226  Civil action can be undertaken as provided under Section 43(a) of the Trademark Act of 1946 in case of fraudulent use of a geographical indication.

201.
Protection of geographical indications of wines and spirits is also granted under the Federal Administration Act of 1935, the Alcohol, Tobacco and Fire-Arm Regulations, and by 27 Code of Federal Regulations (CFR), Parts, 4, 5, 7 and 12.  Protection is granted indefinitely, as long as the conditions that make this protection necessary remain unchanged.  The granting of federal trade mark registrations for misleading geographic indications of origin for wines and spirits is prohibited under Section 522 of the Uruguay Round Agreements Act for  applications of indication of origin filed since 1 January 1996.
227  Indications in use before that date are allowed, and label correction is not required.  

202.
The Bureau of Alcohol, Tobacco and Fire-Arms (BATF) regulates the use of geographical indications in the labelling and advertising of distilled spirits, wine and malt beverages.  The BATF has sole authority to determine whether a name of geographic significance with respect to wine has become "generic" or "semi-generic".
228  The criteria used to determine whether a name is generic is based on loss of geographical significance.  A semi-generic name of geographical significance for wine may be used to describe wine that is not of the indicated origin, so long as it is accompanied by an indication disclosing the wine's true place of origin.
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Copyright

203.
The Constitution grants the Federal Government jurisdiction over copyright protection.  Copyright is protected under the Copyright Act of 1976, as amended, which took effect on 1 January 1978.  The Act, embodied in Title 17 of the U.S. Code (17 U.S.C.), pre-empts any state law that provides equivalent rights in copyrightable subject-matter.
230  The Uruguay Round Agreements Act (URAA) added section 104A to the Copyright Act, which provided for the restoration of protection of all copyrighted works from WTO Members that had fallen into the public domain because of the formalities of pre-1978 U.S. copyright law or because of a lack of a treaty relationship.  In November 1995, the Digital Performance Right in Sound Recordings Act of 1995 amended the Copyright Act to provide an exclusive public performance right for sound recordings that extends to many digital performances.  The Legislative Branch Appropriations Act, 1997, introduced amendments to Title 17 of the U.S. Code, concerning the limitation on exclusive copyrights for literary works in specialized format for the blind and disabled.

204.
The United States grants automatic protection to copyrighted works, including computer programs, from all WTO Members and Berne Convention signatories.  Copyrighted works originating in a country other than the United States, need not be registered at the Copyright Office before an infringement suit can be brought.  Works originating in the United States must comply with this registration requirement.  The United States signed the WIPO Performances and Phonograms Treaty and the WIPO Copyright Treaty in April 1997;  they were ratified in March 1999.

205.
Section 104 of Title 17 of the U.S. Code as amended by the Uruguay Round Agreements Act automatically restored copyright protection, as of January 1996, to eligible foreign works that fell into the public domain in the United States due to failure to comply with earlier U.S. copyright formality requirements or because the United States did not have copyright agreements with the country.  Additionally, in the case of sound recordings, protection was restored to recordings made prior to 15 February 1972 when copyright protection was established for sound recordings.  Protection was extended for the remainder of the time during which the work would have been protected had it not entered the public domain.

206.
In U.S. copyright legislation there is no concept of "neighbouring rights" separate from copyright.  Sound recordings from broadcast programmes and fixed performances are considered to be works of authorship under the Copyright Act but have a more limited scope of right than other categories of works.  U.S. federal law provides protection to live musical performances
231;  however,  unauthorized performance of a non-dramatic literary or musical work, where there is no direct or indirect admission charge, is not considered a breach of copyrights.
232  U.S. copyright law does not grant rights for broadcast organizations per se, but protects the subject matter of broadcasts, including the right to prevent unauthorized reproduction, distribution, public display and public performance.
233  Broadcasters may also own copyright in the compilation of works of a broadcast day, provided it contains sufficient authorship.  Computer programs are treated as literary works;  compilations of data that constitute original works of authorship are also protected as literary works.  Owners of copyrighted works enjoy an exclusive right to create derivative works based on the copyrighted works.

207.
The United States is not a party to the Rome Convention.  Neighbouring rights (certain elements of the rights of performers, producers of sound recordings and broadcasters) are protected domestically through the application of copyright legislation as well as by telecommunications law and collective bargain rights.  The United States is a party to the Geneva Phonograms Convention which is used to protect sound recordings in foreign countries.  Until 1995, the United States did not provide any public performance rights for sound recordings.  However, as a result of the Digital Performance Right in Sound Recordings Act of 1995, the United States now provides public performance rights for sound recordings in digital format that are distributed by subscription and interactive services.

208.
The Audio Home Recording Act of 1992 requires that manufacturers and importers of digital audio recorders and digital recording media pay fees that are distributed to recording artists and copyright owners on a national treatment basis.  There is no reciprocity requirement for the distribution of such fees to foreign recording artists and copyright owners.

209.
The right to authorize or prohibit the rental of computer software was made permanent by the Uruguay Round Agreements Act.  Civil remedies and criminal penalties were established respectively for the unauthorized fixation and trafficking in sound recordings and music videos of live musical performances.
234  The United States does not confer on copyright owners of cinematographic works the right to authorize or prohibit the rental of such works to the public.

210.
Compulsory licences consistent with the Berne Convention are applied, for example for the production and distribution of phonorecords of a non-dramatic musical work, for secondary transmissions by cable and satellite, and for the use of certain works in connection with non-commercial broadcasting.  The Copyright Act contains a compulsory licensing requirement that mandates the payment of royalties for most secondary transmissions by cable system.
235  This remuneration is distributed to U.S. and foreign right holders through their filing with the Librarian of Congress of a claim for a share of such fees.
236

211.
Until October 1998, copyrighted works created on or after 1 January 1978 were protected throughout the life of the author plus 50 years, in accordance with the Berne Convention and the WTO TRIPS Agreement.
237  Work produced anonymously or under a contract was protected for a term of 75 years from publication, or 100 years from creation, whichever was the shortest.

212.
The Sonny Bono Copyright Term Extension (P.L. 105-298), signed by the President on 27 October 1998, extends by 20 years the periods of copyright protection.  Authored works created after 1 January 1978 are now protected for life plus 70 years;  for anonymous works, protection extends to 95 years after publication, or 120 years from creation, whichever is the shortest.
238  The duration of copyright provisions was extended to 15 February 2067 for works created on or after 1 January 1978, and to 15 February 2047 to works created but not published or copyrighted before 1 January 1978 (if the work is published before 31 December 2002).  The Act "grandfathers" acquired copyrights:  subsisting copyrights are granted an added protection of 20 years, and any copyright in its renewal term at the time of the effective date of the Act is granted a copyright term of 95 years from the date the copyright was originally secured.  Termination rights that expired on or before the date of entry into force of the Act may be exercised at "any time during a period of five years, beginning at the end of 75 years from the date copyright was originally secured" (Title I, section 101 (d) (D)(2)).  This new Act was joined with the "Fairness in Music Licensing Act of 1998".

213.
The Digital Millennium Copyright Act of 1998 (P.L. 105-304) was signed into law by the President on 28 October 1998.  Title I of the Act implements the WIPO Copyright Treaty (WCT) and the WIPO Performances and Phonograms Treaty (WPPT), by making technical amendments to the Copyright Act in order to comply with the requirements of both treaties.
239  Title I of the Act added a new Chapter to Title 17 of the U.S. Code to prohibit the circumvention of technological measures of protection
240;  to protect the integrity of copyright management information;  to provide for civil and criminal remedies for violations
241;  and to preserve the effectiveness of federal and state laws in protecting individual privacy on the Internet.  Title II, the Online Copyright Infringement Liability Limitation Act, limits the liability of service providers (providers or operators of online services or network access) when material transmitted does not originate with the provider.  To benefit from this liability limitation, the service provider must not tolerate infringement of copyrights by subscribers, and must not interfere with the adoption of standard technical measures by copyright owners.  Title III, the Computer Maintenance Competition Assurance Act, expands the scope of exemptions relating to computer programs in the Copyright Act by allowing the owner or lessee of a computer to make a copy of a program in the course of maintenance or repair of the computer.  Title V, the Vessel Hull Design Protection Act (VHDPA), which added a new Chapter 13 to the 17 U.S. Code, creates a new system for the protection of certain types of vessel hull designs.  The VHDPA is subject to a sunset provision and expires on 28 October 2000.

214.
Other legislation regarding copyright that came into effect in the period under review include:  the Copyright Technical Amendments Act, P.L. 105-80, signed into law on 13 November 1997;  and the No Electronic Theft Act, P.L. 105-147, signed into law 16 December 1997.  The Copyright Technical Amendments Act amends the Satellite Home Viewer Act of 1994 and various federal copyright provisions to make technical and conforming amendments with respect to licensing and royalty fees charged for the retransmission for home viewing of superstation and network station transmissions;  the copyrighting of restored works;  licences for non-exempt subscription transmissions;  royalties payable under compulsory licences;  negotiated licences for jukeboxes;  copyright registration and infringement actions; and digital audio recording devices and media.  The No Electronic Theft Act amends federal copyright law to define "financial gain" to include the receipt of other copyrighted works;  sets penalties for wilfully infringing a copyright for purposes of commercial advantage or private financial gain, or by reproducing or distributing, including by electronic means, during any 180-day period, one or more copies of one or more copyrighted works with a total retail value of more than US$1,000;  and extends the statute of limitations for criminal copyright infringement from three to five years.

215.
The number of copyright registrations were 569,200 in 1997, up from 550,400 in 1996, but below registrations in 1995.  The largest number of registrations (176,400) related to monographs, which include computer software, followed by musical works (154,400 registrations).


Trade secrets

216.
Trade secrets are generally protected by state and not federal law in the United States.  Each state has its own legislation on trade secrets;  however, 36 states have adopted the Uniform Trade Secrets Act.  Trade secret protection continues so long as the information has potential or actual commercial value due to the fact that it is not known or readily ascertainable and so long as the party in control of the information takes appropriate steps to protect the secrecy by, for example, using corporate security measures and confidentiality clauses in employment, technology licensing, distributorship and joint-venture agreements.  The Uruguay Round Agreements Act did not change U.S. laws protecting trade secrets.

217.
The theft or misappropriation of trade secrets is a federal crime since October 1996, when Congress enacted the Economic Espionage Act of 1996, P.L. 104-294.  Economic espionage is defined by the Act as theft, or any other form of misappropriation, of trade secrets that is intended to benefit a foreign government or foreign agent.  The Economic Espionage Act imposes prison sentences of up to 15 years and fines of US$500,000 for individuals, and up to US$10 million for organizations in cases of economic espionage.  In the case of theft of trade secrets not falling within the definition of economic espionage, prison sentences of up to ten years and a fine of up to US$500,000 for individuals, and up to US$5 million for organizations may be imposed.  The Economic Espionage Act also contains provisions that authorize the forfeiture of proceeds derived from an illegal activity falling within its scope.  Property used in carrying out actions prohibited by the Act may also be forfeited.


Integrated circuit layout designs

218.
Integrated circuit layout designs, also known as mask works, are protected by the Semiconductor Chip Protection Act of 1984.  The Act grants the owner of an integrated circuit layout design the exclusive right to reproduce, import and distribute it for a period of ten years from the date on which the layout design is registered with the U.S. Copyright Office or from the date on which it is first commercially exploited anywhere in the world, whichever occurs first.
242  The WTO TRIPS Agreement is the basis for providing national treatment for WTO Members under this law.


Parallel imports

219.
Parallel importation of goods containing protected intellectual property, in the form of patents, copyrights, or industrial designs may generally be prevented by the holder of the right.  This may lead to goods being stopped at the border by Customs under certain circumstances.  Parallel imports of goods bearing trade marks are allowed if there is common ownership and control between the producer of the foreign product and that of the domestic products.  Exceptions to this are cases where there is a contract containing clauses preventing this or when the parallel imports embody physical differences to the goods trade marked in the United States.

(c)
Bilateral and regional intellectual property agreements

220.
The United States has signed a number of bilateral intellectual property agreements.  (Table AIII.4) Five of these agreements were signed between 1996 and 1998, with China, Nicaragua, Paraguay, Peru, and Viet Nam.  In general terms, clauses related to intellectual property in these agreements are tailored to the TRIPS Agreement;  in some cases they go beyond the provisions of the TRIPS Agreement;  in a few instances they are limited to a specific issue (copyrights, enforcement of protection).  They do not normally provide transition periods.

221.
Chapter 17 of the NAFTA contains provisions related to intellectual property rights.  The NAFTA does not provide for the exceptions to national treatment included in the WTO TRIPS Agreement.  The only exception to national treatment, as specified in Article 1703 of the NAFTA, relates to treatment provided to performers of sound recordings from another Party, whose rights may be limited to those granted to nationals in that Party.  Chapter 17 of the NAFTA also includes reference to the obligation of each Party to allow the free transfer of rights regarding copyright, and creates an obligation to protect encrypted programme-carrying satellite signals (Article 1707).

222.
Regarding patents, the NAFTA provisions go beyond those of the WTO TRIPS Agreement in that they make protection for pharmaceutical and agricultural chemical inventions compulsory for "the unexpired term of the patent for such product granted in another Party".
243  The NAFTA does not contain provisions allowing transition periods for the application of intellectual property right protection.  The enforcement procedures stated in the NAFTA are similar to those contained in the TRIPS Agreement.

(d)
Enforcement activities


Special 301

223.
The Special 301 intellectual property provisions of the Omnibus Trade and Competitiveness Act of 1988 (19 U.S.C. section 2242) were implemented by the USTR in April 1989.  Since then, the USTR must make its Special 301 determinations by 30 April of each year, identifying foreign countries denying adequate and effective protection of intellectual property rights or fair and equitable market access to U.S. persons that rely upon intellectual property protection.


Section 337 investigations

224.
Section 337 of the Tariff Act of 1930 (19 U.S.C. section 1337), declares illegal "unfair methods of competition and unfair acts in the importation and sale of products in the United States, the threat or effect of which is to destroy or substantially injure a domestic industry, prevent the establishment of such an industry, or restrain or monopolize trade and commerce in the United States."  The injury requirement does not apply to cases of alleged infringement of a valid and enforceable U.S. patent, registered trade mark, copyright, or mask work (19 U.S.C. section 1337(a)).  Section 337 was modified by Sections 321 and 322 of the Uruguay Round Agreements Act, to bring it into line with U.S. obligations under the WTO.
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225.
Investigations under Section 337 are carried out by the USITC, which must establish a target date for its final determination, within 45 days after an investigation is initiated.  Many investigations are terminated through settlement between the parties.  If the USITC determines that Section 337 has been violated, it may issue orders excluding the products involved from entry into the United States, directing the violating parties to cease and desist from certain actions, or both.  USITC orders become effective, unless disapproved by the President for policy reasons, within 60 days of a USITC determination to issue an exclusion order.  Exclusion orders can be used to bar entry into the United States of infringing goods from whatever source (general exclusion orders) or from specifically identified manufacturers and producers (limited exclusion orders).  Both permanent and temporary orders can be issued by the USITC.  USITC determinations are subject to review by the U.S. Court of Appeals for the Federal Circuit.  Counterclaims under Section 337 may also be raised.

226.
Most Section 337 investigations involve allegations of patent, copyright, or trade mark infringement;  others may involve misappropriation of trade secrets, violations of antitrust laws, passing off, and false advertising.  Of the 39 investigations initiated in the 1996-98 period (13 in 1996;  14 in 1997 and 12 in 1998), 35 involved patent infringement (one case included copyright infringement);  three cases involved trade marks infringement, and one case entailed mask work infringement.  Twenty-eight cases had been completed, and only eleven were pending at the end of 1998.  In 1996, the USITC issued one general exclusion order, three limited exclusion orders, one temporary limited exclusion order covering imports from one or more foreign firms, and four cease and desist orders.  In 1997, one general exclusion order, five limited exclusion orders, and 14 cease and desist orders to named U.S. firms regarding their use or further sale of imported infringing products (11 were in one investigation), were issued (Table III.19).  In 1998 no exclusion or cease and desist orders were issued by the USITC (Table AIII.5).


WTO dispute settlement

227.
Between 1995 and 1998, the United States brought ten complaints related to intellectual property rights to the WTO's dispute settlement mechanism.  The first case, regarding patent protection for pharmaceuticals and agricultural chemical products, ended on 19 December 1997 when the report of the WTO Appellate Body, which held that India had not complied with Articles 70.8 and 70.9 of the WTO TRIPS Agreement, was adopted.
245  The Panel recommended that the Dispute Settlement Body request India to bring its transitional regime for patent protection of pharmaceutical and agricultural chemical products into conformity with its obligations under the WTO TRIPS Agreement.  In the second case regarding certain measures affecting the automobile sector taken by Indonesia, trade mark protection was one of the issues.  The case ended on 23 July 1998 with the adoption of a Panel report, which stated that the United States had "not demonstrated that Indonesia was in breach of its obligations under the WTO TRIPS Agreement in respect of the acquisition of trade mark rights".
246  Other complaints that had not been resolved at the end of 1998 are against the European Communities and against Greece regarding the enforcement of intellectual property rights for motion pictures and television programmes in Greece (consultations were requested on 30 April 1998)
247;  against Denmark and Sweden regarding measures affecting the enforcement of intellectual property rights
248;  against Ireland regarding measures affecting the grant of copyright and neighbouring rights
249;  and against the European Communities regarding measures affecting the grant of copyright and neighbouring rights in Ireland
250, for which the establishment of a panel was requested on 8 January 1998.

228.
During the period since the last Review of the United States, the following cases have been settled:  a U.S. complaint against Pakistan regarding patent protection for pharmaceuticals and agricultural chemical products
251, a U.S. complaint regarding measures concerning sound recordings against Japan
252, a case against Portugal related to patent protection under Portugal's Industrial Property Act
253, and a complaint against Sweden regarding measures affecting the enforcement of intellectual property rights.
254  The complaints against Pakistan and Portugal, as well as the complaint against India gave place at the same time to initiations of Special 301 investigations, which were channelled through the WTO.

229.
The United States was the subject of a complaint in the WTO by the European Communities in respect of section 110(5) of the U.S. Copyright Act, as amended by the Fairness in Music Licensing Act, enacted on 27 October 1998.  The EC requested consultations with the United States on 26 January 1999
255, contending that section 110(5) of the Act, which exempts, under certain conditions, the communication by an establishment of a transmission or retransmission embodying a performance or display of a non-dramatic musical work intended to be received by the general public from obtaining an authorization to do so by the rightholders of the music works, may result in the playing of radio and television music in public places (bars, shops, restaurants, etc.) without the payment of a royalty fee.  The EC considered this statute to be inconsistent with U.S. obligations under Article 9(1) of the TRIPS Agreement, which requires Members to comply with Articles 1-21 of the Berne Convention.
256

Table III.19

Section 337 investigations, 1996-98

	Inv. no.
	Status/Date of notice
	Investigation Title/Act Investigated
	Country

	380
	Pending/22-2-96
	Agricultural Tractors Under 50 PTO Horsepower/Registered Trademark Infringement
	Japan

	381
	Completed/22-2-96
	Electronics Products/Patent Infringement
	a

	382
	Completed/26-02-96
	Flash Memory Circuits/Patent Infringement
	a

	383
	Completed/8-03-96
	Hardware Logic Emulation Systems/Patent Infringement
	France

	384
	Completed/14-03-96
	Monolithic Microwave Integrated Circuit Down converters/Mask Work Infringement
	Japan

	385
	Completed/19-03-96
	Random Access Memories/Patent Infringement
	Japan, Singapore

	386
	Completed/28-03-96
	Global Positioning System Coarse Acquisition Code Receivers/ Patent Infringement
	Canada

	387
	Completed/25-04-96
	Self-Powered Fibre Optic Modems/Patent Infringement
	Israel

	388
	Completed/19-06-96
	Dynamic Access random Memory Controllers/Patent Infringement
	a

	389
	Completed/29-07-96
	Diagnostic Kits for the Detection and Quantification of Viruses/Patent Infringement
	Netherlands

	390
	Completed/7-08-96
	Transport Vehicle Tyres/Patent Infringement
	a

	391
	Completed/27-11-96
	Toothbrushes and the Packaging Thereof/Patent Infringement; Copyright Infringement
	Japan

	392
	Completed/18-12-96
	Digital Satellite System (DSS) Receivers/Patent Infringement
	Mexico

	393
	Completed/26-02-97
	Ion Trap Mass Spectrometers and Components/Patent Infringement
	Germany

	394
	Completed/5-03-97
	Screen Printing Machines, Vision Alignment Devices/Patent Infringement
	United Kingdom

	395
	Completed/21-03-97
	EPROM, EEPROM, Flash Memory and Flash Microcontrollers/Patent Infringement
	Chinese Taipei, Japan

	396
	Completed/2-04-97
	Removable Electronic Cards and Electronic Card Reader Devices/Patent Infringement
	Mexico

	397
	Completed/10-04-97
	Dense Wavelength Division Multiplexing Systems/Patent Infringement
	Italy

	398
	Completed/27-05-97
	Multiple Implement, Multi-Function Pocket Knives/Common Law Trademark infringement, etc.
	a

	399
	Completed/1-07-98
	Fluid-Filled Ornamental Lamps/Registered Trademark Infringement
	a

	400
	Completed/20-08-97
	Telephonic Digital Added Main Line Systems and Components/Patent Infringement
	a

	401
	Completed/27/08/97
	CD-ROM Controllers/Patent Infringement
	Malaysia

	402
	Completed/5-11-97
	Integrated Circuits/Patent Infringement
	Korea

	403
	Pending/20-11-97
	Acesulfame Potassium and Blends/Patent Infringement
	China

	404
	Completed/20/11/97
	SDRAMs, DRAMs, ASICs, RAM-and Logic Chips, Microprocessors/Patent Infringement
	Japan

	405
	Completed/19-12-97
	Automotive Scissors Jacks/Patent Infringement
	Canada

	406
	Pending/25-3-98
	Lens-Fitted Film Packages/Patent Infringement
	China, Korea, and Hong Kong, China

	407
	Completed/17-04-98
	Remodulating Channel Selectors and Systems/Patent Infringement
	Italy

	408
	Completed/11-05-98
	Certain Recombinantly Produced Hepatitis B Vaccines/Patent Infringement
	Belgium

	409
	Pending/13-5-98
	CD-ROM Controllers/Patent Infringement
	Chinese Taipei

	410
	Completed/13-5-98
	Coated Optical Waveguide Fibers/Patent Infringement
	Netherlands, China
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	411
	Pending/4-6-98
	Organic Photoconductor Drums/Patent Infringement
	Germany, Japan, Hong Kong, China, Chinese Taipei

	412
	Pending/31-7-98
	Video Graphics Display Controllers/Patent Infringement
	Canada

	413
	Pending/4-9-98
	Rare-Earth Magnets and Magnetic Materials/Patent Infringement
	Japan

	414
	Pending/25-9-98
	Semiconductor Memory Devices/Patent Infringement
	Chinese Taipei

	415
	Pending/29-9-98
	Mechanical Lumbar Supports/Patent Infringement
	Austria, Canada, Germany

	416
	Pending/30-9-98
	Compact Multi-purpose Tools/Patent Infringement
	China, Chinese Taipei

	417
	Pending/1-12-98
	Code Hopping Remote Control Systems
	Mexico


a
Investigations involving U.S. firms regarding their use or further sale of imported infringing products.

Source:
USITC.

(iv)
Standards, sanitary requirements, and environmental regulations

(a)
Standards, technical regulations and conformity assessment

230.
Standards are developed and adopted on a voluntary basis, either by private or government bodies.  Private standards seldom become public law in the United States, more often they are used in the private sector between buyers and sellers.  In the United States, standards can be incorporated in technical regulations in part or in whole.  The American National Standards Institute (ANSI) coordinates the development of private standards, but coordination of standards is not mandatory.  If the standard is approved by ANSI, it may be recognized as an American National Standard.  ANSI is the U.S. representative to the International Organization for Standardization (ISO) and the International Electrotechnical Commission (IEC).  ANSI may designate private standards organizations to represent the United States in the work of the different ISO technical committees and hence participate in the formulation of international standards.  ANSI adheres to the TBT Code of Good Practice for the Preparation, Adoption, and Application of Standards on behalf of its member organizations.

231.
The National Center for Standards and Certification Information (NCSCI) of the National Institute of Standards and Technology (NIST) is the designated U.S. enquiry point under the Agreement on Technical Barriers to Trade, as well as for information on U.S., foreign and international government and voluntary standards requirements.  International standards may be adopted or adapted by ANSI:  U.S. equivalents of international standards are used in many cases.  For example, the U.S. equivalent of the ISO 9000 series of standards are the ASQ Q9000 series, managed by the American Society for Quality.  In other cases, U.S. standards are developed based on international standards, but adapted to specific industry guidelines.  As an example, automotive vehicles are covered by QS-9000 certification, which is based on ISO 9000 standards combined with automotive industry guidelines.  As of 1998, more than 50,000 standards had been established by some 400 organizations, mainly in the private sector.

232.
Product standards developed privately or publicly may be incorporated in technical regulations in part or in whole (Title 1 CFR Part 51;  Title 5 U.S. Code 552(a)) through notice and comment rulemaking when regulatory agencies choose to adopt them as mandatory.  These and other requirements are set at the federal, state and local level.  The U.S. Customs Service is responsible for their enforcement at the border, in cooperation with the agencies responsible for regulated products;  imported products may be refused admission if they fail to comply with certain standards embodied in technical regulations, or if they are deemed to be hazardous.

233.
U.S. government policy with respect to standardization, as expressed in the National Technology Transfer and Advancement Act (NTTAA) of 1995 and in guidelines issued by the Office of Management and Budget (OMB) pursuant to that Law, directs federal agencies to participate in voluntary standards development activities and to use voluntary consensus standards in lieu of government standards except where inconsistent with the law or otherwise impractical.

234.
Standardization activities at the government level are coordinated by the National Institute of Standards and Technology.  NIST's primary mission is to develop and apply technology, measurements and standards in cooperation with industry.  The NTTAA requires NIST to coordinate activities with other federal agencies to achieve greater reliance on voluntary standards and conformity assessment bodies with lessened dependence on in-house standards.  Coordination takes place through the Interagency Committee on Standards Policy (ICSP).

235.
Conformity assessment may be conducted by the U.S. Government, state or local governments, an independent testing authority, or the producer or importer.
257  Although most standards and technical regulations are enforced through self-declaration, third-party certification is becoming increasingly important and approval of certifiers or of products by government agents, such as the Occupational Safety and Health Administration (OSHA) and the Food and Drug Administration, is mandatory for selected products.  Third-party certification programmes may be private-sector led, or conducted by the federal or by state governments.  Private-sector certification programmes are conducted by professional or technical societies, independent testing or inspection organizations, trade associations, producer or consumer organizations, and other types of organizations.  Federal government certification programmes may be geared to certifying the health or safety of the user or of the general public (i.e. approval of new drugs by the FDA), at testing products to avoid retesting at local levels (i.e. the Department of Defense's Qualified Products Listing Program), or at assessing the quality and conditions of products offered for sale (i.e. USDA's grading and certifying meat and meat products programme).  At state level, certification programmes cover a wide range of products.
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236.
The NAFTA allows its signatory countries to apply health, safety and environmental standards and technical regulations that go beyond international standards in terms of stringency.  At the same time, the NAFTA contains language establishing disciplines to prevent the use of standards and regulations as discriminatory or unnecessary trade barriers.  NAFTA countries are expected to provide to each other national treatment regarding participation in the development of a standard, transparency, and notification.
259  NAFTA dispute settlement panels may call on scientific experts for advice regarding trade disputes where environmental and health issues arise;  burden is placed on the complaining party to prove the inconsistency of a measure with NAFTA provisions.

237.
The United States and Mexico agreed to exchange product safety test data for telecommunications equipment in May 1997.  Under the agreement, U.S. or Mexican laboratories may test telecommunications equipment in accordance with the other country's testing procedures for conformity with product safety standards;  it also guarantees that the certifying bodies in each country accord national treatment to product safety test data.  As a result of the agreement, all product safety standards and certification procedures of the U.S. Occupational Safety and Health Administration and the Mexican Sistema Nacional de Acreditamiento de Laboratorios de Pruebas will be recognized.

238.
As at 31 December 1998, the United States had notified 124 technical regulations to the WTO Committee on Technical Barriers to Trade.  Of these, 29 were notified in 1995, 36 in 1996, 26 in 1997, and 33 in 1998.  Most notifications regarded measures adopted for health or safety reasons, particularly in the food, pharmaceutical and automotive industries.  Other measures were taken for environmental or consumer protection purposes.  In accordance with the TBT Agreement, these notifications were submitted prior to the measures entering into force, that is, immediately after their publication in the Federal Register for comments.  The agencies responsible for the technical regulations notified in 1998 include the Department of Energy, the Consumer Product Safety Commission, the Department of Agriculture, the Department of Transportation, the Department of the Treasury, the National Highway Safety Administration, the Federal Communications Commission, the Food and Drug Administration, the Federal Highway Administration, and the Federal Aviation Administration.

(b)
Sanitary and phytosanitary measures
260

239.
In the United States, responsibility for food safety is shared among several federal government agencies and departments in cooperation with state and local governments.  In addition to strict regulations, the safety and wholesomeness of U.S. food products are safeguarded through pre-market clearances, mandatory production practices, inspections, and random, ongoing sampling.  The food safety standards that apply to domestically produced foods also apply to imported foods.  The Food Safety and Technical Services Division of the Foreign Agricultural Service with the U.S. Department of Agriculture (USDA) provides U.S. and foreign governments with information on food and agricultural technical requirements.
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240.
The Food and Drug Administration (FDA) of the Department of Health and Human Services is the scientific regulatory agency responsible for the safety of all U.S. food (except for certain meats
262, poultry
263, frozen and dried eggs
264, and the labelling of alcoholic beverages containing 7% or more of alcohol), tobacco, cosmetics, drugs, biologics, medical devices, and radiological products.  The law that provides FDA’s regulatory authority for food and cosmetics is the Pure Food and Drugs Act of 1906, superseded by the Federal Food, Drug, and Cosmetic Act (FD&C Act) of 1938, as amended by the Infant Formula Act of 1980, the Nutrition Labelling and Education Act of 1990 and the Dietary Supplement and Health Education Act of 1994.  The FDA also derives certain regulatory authority from the Pesticide Monitoring and Improvements Act of 1988.  The Food Quality Protection Act of 1996 also affects the FDA, albeit very little, since it is mainly an Environmental Protection Agency (EPA) Act.  FDA's activities are directed toward safeguarding health in the United States against impure, unsafe, and fraudulently labelled food, drugs, medical devices, and cosmetics, and against potential hazards from radiation-emitting equipment.

241.
The FDA's "Food Defect Action Levels” are guidelines established on the basis of no hazard to health.  Any products that might be harmful to consumers are subject to regulatory action whether or not they exceed the defect levels.  The FD&C Act imposes Good Manufacturing Practices (GMP) concerning personnel, buildings and facilities, equipment and product process controls, and warehousing and distribution, which the FDA considers necessary and adequate in the production of safe and sanitary food.  The sanitation provisions of the FD&C Act require that food be produced in sanitary facilities that ensure its protection from contamination at all stages of production.  These regulations, which apply to all businesses, establish a minimum level of safety.

242.
Within the United States, compliance with the FD&C Act is secured through periodic unannounced inspections of facilities and products, analysis of samples, educational activities, and legal proceedings.  It is the responsibility of the owner of the food involved in interstate commerce to ensure that the article complies with the safety provisions of the FD&C Act, and the labelling requirements of the Fair Packaging and Labeling Act, and their implementing regulations.

243.
The FDA has promulgated food safety and labelling regulations together with a number of compulsory standards of identity and quality under provisions of the FD&C Act.  These standards give consumers some guarantee of the kind and amount of ingredients that must be present and/or the ingredients that may be present in these products.

244.
The Environmental Protection Agency (EPA) establishes standards of tolerance for pesticides, herbicides, and fungicides used on food and other agricultural products.  Tolerance levels are applied to all chemically treated products intended for human and animal consumption domestically produced or entering the United States.  Domestic producers must use only those chemicals registered with EPA for use on a specific commodity or group of commodities and only according to the directions on the package.  All imported foods with pesticide residues, established through FDA tests, must comply with EPA residue tolerance levels;  the FDA also monitors food for unsafe and/or illegal pesticide levels, and undertakes research and develops standards on the composition, quality, nutrition and safety of food and colour additives.

245.
USDA's regulatory activities are enforced by several services, inter alia, the Animal and Plant Health Inspection Services (APHIS), the Food Safety Inspection Services (FSIS), the Grains Inspection Packers and Stockyards Administration (GIPSA)/Federal Grains Inspection Service (FGIS), and the Agricultural Marketing Services (AMS).  In addition, the U.S. Customs Service participates in this effort by detaining imports when USDA requirements have not been met.

246.
APHIS is responsible for enforcing regulations governing imports and exports of plants and animals and certain agricultural products.
265  The agency protects U.S. borders against entry of foreign pests and diseases, protects endangered species, ensures that veterinary biologics are safe, pure, potent, and effective, and that agricultural biotechnology products are safe.  It issues regulations and conducts control programmes to protect and improve animal and plant health.  APHIS administers federal laws and regulations pertaining to animal and plant health and quarantine, humane treatment of animals, and the control and eradication of pests and diseases.  Within APHIS, the Plant Protection and Quarantine (PPQ) Program conducts activities at various ports to prevent the introduction and spread of foreign pests.  APHIS' Veterinary Service (VS) has responsibility for protecting the health of livestock, poultry, and other animals and enforces various laws.
266  When feasible, and if volume warrants it, foreign governments and exporter groups may request pre-clearance inspection and/or treatment by APHIS officers in the country of origin.  The VS must ensure that U.S. exports meet domestic health, testing and certification criteria, as well as those of the importing country.

247.
The Food Safety Inspection Service (FSIS) is responsible for ensuring that meat (derived from cattle, sheep, swine, goats, and horses), poultry and egg products moving in interstate and foreign commerce are safe, wholesome for consumption, and accurately labelled.  Under the Federal Meat Inspection Act and the Poultry Products Inspection Act, FSIS inspects all meat and poultry sold in interstate and foreign commerce, including imported products.

248.
Since 1995, FSIS has adopted a system of process controls to prevent food safety hazards known as the Hazard Analysis and Critical Control Points (HACCP).
267  HACCP was first adopted for the seafood industry, and was later extended to all meat and poultry plants.  These standards apply both to domestic and imported foods, i.e. to export meat and poultry to the U.S., all countries must implement equivalent HACCP requirements.
268  FSIS also requires processing plants to adopt and follow written Standard Operating Procedures for sanitation, to reduce the likelihood that harmful bacteria will contaminate the finished product.

249.
Meat and poultry (including game and fowl) products can only be imported from countries and plants approved by the United States.  The Federal Meat Inspection Act, requires countries that export meat and poultry to the United States to impose inspection requirements equivalent to U.S. requirements.  Imported meat and poultry products must be inspected in the country of origin just as domestic products are inspected in U.S. slaughter and processing plants.  The FSIS reviews foreign inspection systems to ensure that they are equal to the U.S. system.  The FSIS also re-inspects imported meat and poultry products on a sample basis as they enter the United states.

250.
To determine if a country is eligible to export meat to the United States, the FSIS evaluates the country’s entire inspection system.  FSIS reviews the country’s laws, regulations, directives, and other written material that govern its inspection programme;  reviews the administration of the programme;  and conducts an on-site review of the country’s inspection operations.  A multi-disciplinary team, typically composed of a veterinarian, chemist, food technologist, microbiologist, statistician, and compliance officer, conducts the review.  After a country is granted eligibility to export its products to the United States, the FSIS relies on the exporting country to certify plants and carry out daily inspection.  Individual plants must apply to the country’s national inspection authorities for certification to export to the United States. In turn, the chief inspection official in the country certifies to the FSIS those plants that meet all applicable standards and are authorized to export to the United States.  The number of re-inspections in a given year are determined by the country’s adherence to the requirements.  There may be up to four inspections per year by FSIS.

251.
Thirty-six countries are eligible to export meat, poultry and egg products to the United States, namely:  Argentina;  Australia;  Austria;  Belgium;  Brazil;  Canada;  Costa Rica;  Croatia;  Czech Republic;  Denmark;  the Dominican Republic;  Finland;  France;  Germany;  Guatemala;  Honduras;  Hong Kong, China;  Hungary;  Iceland;  Ireland;  Israel;  Italy;  Japan;  Mexico;  Netherlands;  New Zealand;  Nicaragua;  Northern Ireland;  Poland;  Romania;  Slovenia;  Spain;  Sweden;  Switzerland;  United Kingdom;  and Uruguay.  FSIS conducts on-site audits in each of these countries, usually once a year, to verify that the inspection systems are equivalent to U.S. requirements.  FSIS re-inspects product from these countries at port of entry, as another means of verifying that the systems are equivalent to the U.S. system.  The U.S. authorities noted that all 36 countries have indicated that they have implemented systems equivalent to U.S. HACCP requirements.  At present, FSIS is verifying whether the systems in place in these countries are equivalent.

252.
The Federal Grains Inspection Service (FGIS), created by Congress under the U.S. Grain Standards Act of 1976 (USGSA), establishes and maintains official U.S. standards for grain  and provides the agricultural industry with a national inspection and weighing system.  It also monitors grain handling practices to prevent deceptive practices.  The Grain Inspection Packers and Stockyards Administration (GIPSA) provides farmers, grain handlers, processors, exporters, and international buyers with information that accurately and consistently describes the quality and quantity of grain being bought and sold.

253.
The Agricultural Marketing Service (AMS) carries out a wide range of programmes aimed at facilitating the marketing of agricultural products.  AMS offers a voluntary grading service to provide the industry with third-party certification of quality and condition of any fresh or processed products; in cooperation with the industry, the AMS develops and maintains quality standards for different products as well as grading and certification services (a user-fee service) based on the standards developed for each product.
269  Grading services are often operated cooperatively with state departments of agriculture.  Certain agricultural commodities must meet United States import requirements related to grade, size, quality and maturity (7 United States Code, 608 (e)).
270  These commodities are inspected;  an inspection certificate must be issued by the AMS to indicate import compliance.

254.
Food inspection programmes also exist at the level of state and local governments;  in some cases in cooperation with federal agencies, to ensure that state standards meet federal rules.  For example, roughly half the states have their own meat and poultry inspection programmes.  State inspected meat and poultry products may be sold only within that State.  The FDA's model Food Code, which is neither a federal law nor regulation, assists food control jurisdictions at all levels of government by providing them with a scientifically sound technical and legal basis for regulating the retail segment of the food industry.  The model Food Code represents FDA's best advice for a uniform system of regulation to assure that food at retail is safe and properly protected and presented.

255.
The FD&C Act also establishes labelling requirements.  A food label must contain specified information, displayed conspicuously and in terms that the ordinary consumer is likely to read and understand.
271  Labels must contain the name of the food;  net quantity of contents, both metric and U.S. Customary System;  the name, street address, state and zip code of either the manufacturer, packer, or distributor;  and a statement of ingredients listed by their common name, and if fabricated from two or more ingredients, each ingredient must be listed in descending order of predominance by its common or usual name.  In addition, for most foods in consumer-size packages, nutrition information must be supplied in the specified format.  Spices, flavoring and most coloring, other than those sold as such, may be designated as spices, flavouring and colouring without naming each.
272  If the label is not in English only, it must bear all the required statements in the foreign language, as well as in English.

256.
Importation of beef from countries where cases of Bovine Spongiform Encephalopathy (BSE) have been detected (the United Kingdom, Belgium, France, Ireland, Liechtenstein, Luxembourg, Netherlands, Oman, Portugal and Switzerland) is forbidden.  Ruminant meat and edible products other than meat are allowed entry under certain, restrictive conditions and require a certificate from a veterinarian employed by the government of the country of origin.
273  The use of protein from any ruminant animal in the production of ruminant feeds was prohibited in April 1997.  Additionally, as of 11 December 1997, the USDA stopped issuing import permits for all live ruminants, including cattle and sheep, and certain ruminant animal products, including bone meal and fresh meat, from countries considered at risk of BSE, namely:  Albania, Austria, Bosnia-Herzegovina, Bulgaria, Croatia, Czech Republic, Denmark, Federal Republic of Yugoslavia, Finland, Germany, Greece, Hungary, Italy, Former Yugoslav Republic of Macedonia, Norway, Poland, Romania, Slovak Republic, Slovenia, Spain and Sweden.  Import restrictions will be lifted on an individual basis when and if countries are found to have surveillance programmes conforming to international standards, as well as adequate import controls from countries affected by the disease.

257.
In addition to the requirements of the FDA, imports of seafood are subject to the Marine Fisheries Service of the Department of Commerce.  Stricter FDA regulations apply since December 1995;  these require seafood products to be analyzed for chemical and biological hazards, identify potential hazards in processing, and establish and record preventative measures.

258.
A first step towards the international recognition of sanitary inspection standards for beef, poultry and pork meat was taken on 1 October 1997, when the United States and the European Union agreed on a framework for recognized equivalence.

259.
The Public Health Service Act regulates the manufacture and importation of pharmaceutical products for human consumption.  Production and import licences must be obtained from the FDA.  Products must comply with FDA guidelines to be granted approval for sale in the United States.  Non-approved drugs may not be imported, except for personal use.  The Drug Price Competition and Patent Restoration Act of 1984 allows the marketing of generic drugs, under certain conditions.  Drugs for animals are regulated under the Virus Serum Toxin Act administered by the USDA.  The importation of viruses, serums, toxins and analogous products, and organisms and vectors for use in the treatment of domestic animals is prohibited unless the importer holds a permit from the USDA.  These importations are also subject to special labelling requirements.

260.
Importation of any virus, therapeutic serum, toxin, antitoxin or analogous products, arshenamine or its derivatives, or any other trivalent organic arsenic compound (except materials to be used in research experiments for the prevention, treatment or cure of diseases or injuries) is prohibited, unless prepared at an establishment holding an unsuspended or unrevoked manufacturing licence issued by the Department of Health and accompanied by samples of the product.

261.
The United States has submitted 144 notifications to the Committee on Sanitary and Phytosanitary Measures since the establishment of the WTO (up to end 1998);  21 in 1995, 53 in 1996, 34 in 1997, and 36 in 1998.  Most of the measures notified were taken for health, safety or environmental reasons.  In some cases measures have been notified to relieve existing import restrictions.
274  The majority of them fall within the responsibility of the USDA;  in a few cases the Environmental Protection Agency (EPA) or the Food and Drug Administration have been the responsible agencies.

(c)
Environmental regulations

262.
Environmental regulations may be issued at the federal or at the state level.  Environmental regulations are enforced under the Fisherman's Protective Act of 1967
275, the Marine Mammal Protection Act of 1972, Section 609 of Public Law 101-162, the Endangered Species Act of 1973, as amended, the High Seas Driftnet Fisheries Enforcement Act, the Energy Policy and Conservation Act, the Clean Air Act, as amended by the Clean Air Act Amendments of 1990, etc.

263.
A number of environmental management systems registrars have been granted conformity assessment accreditation under the National Accreditation Programme jointly managed by ANSI and the Registrar Accreditation Board (RAB).  The first approvals were granted in 1997.

264.
Under the Marine Mammals Protection Act of 1972, the United States put in place in 1991 an embargo on yellowfin tuna imports from countries failing to protect dolphins when fishing for yellowfin tuna in the eastern tropical Pacific Ocean (Colombia, Mexico, Panama, Vanuatu and Venezuela).  Imports from Costa Rica, Italy and Japan, identified as intermediary nations, were also banned.
276  The ban, challenged in the GATT in 1991 (the panel report was not adopted), was conditionally lifted in 1997 as a result of the introduction of the International Dolphin Conservation Program Act (P.L. 105-42), which gave effect to the Declaration of Panama, establishing the International Dolphin Conservation Program.
277  The Act amended the Marine Mammal Protection Act of 1972 to allow authorizations for the incidental taking of marine mammals during commercial purse-seine yellowfin tuna fishing in the eastern tropical Pacific Ocean and to remove provisions requiring that the goal of reducing incidental kill or serious injury to insignificant levels (approaching zero) be satisfied by the best safety techniques and equipment practicable.
278  The ban on imports from countries in compliance with the International Dolphin Conservation Program was removed.  However, imports of yellowfin tuna harvested in the eastern tropical Pacific Ocean are now required to be accompanied by documentary evidence supplied by the exporting country stating, among other things, that dolphin mortality limits permitted for the exporting country are not exceeded.
279  The International Dolphin Conservation Program Act includes provisions that amend the labelling requirements of tuna products contained in the Dolphin Protection Consumer Information Act.
280  Tuna products harvested in the eastern Pacific Ocean may be labelled "dolphin safe" only if the vessel used corresponds to requirements set by the Department of Commerce, or the product shows compliance with International Dolphin Conservation Program requirements.  U.S. vessels operating in the eastern tropical Pacific Ocean yellowfin tuna fishery are required to obtain a licence from the Department of Commerce.

265.
Regulations prohibiting imports of Atlantic bluefin tuna and its products in any form harvested by vessels of Belize, Honduras (as of 4 August 1997) and Panama (as of 1 January 1998) were put in place in 1997 (section III(a)).
281  The regulations are aimed at achieving the implementation of International Commission for the Conservation  of Atlantic Tunas (ICCAT) recommendations.  Under the High Driftnet Fisheries Enforcement Act of 1992, imports of fish and fish products from Italy require a government certificate stating the non-use of large-scale driftnets.

266.
Following a ruling of the U.S. Court of International Trade (29 December 1995), the scope of Section 609 of Public Law 101-162, which prohibits the import of shrimp and shrimp products harvested with commercial fishing technology that may adversely affect sea turtles, was extended to all countries that harvest shrimp.  As of 1 May 1996, shrimp imports are prohibited unless the USDA certifies either that the harvesting nation has adopted a comparable programme to protect sea turtles (use turtle-excluder devices) or that the fishing environment of the harvesting nation does not pose risk to sea turtles.  Imports not certified by USDA are allowed for shrimp harvested from aquaculture facilities;  by boats using turtle-excluder devices or that retrieve nets through non-mechanical means;  or in areas with no sea turtles, provided they are accompanied by certification from the harvester and a government official of exporting country.  This practice has been the object of a dispute in the WTO, leading to a ruling by the WTO Appellate Body (see below).

(d)
Dispute settlement

267.
U.S. standards for reformulated and conventional gasoline and the policies adopted by the Environmental Protection Agency
282, were subject to a complaint in the WTO by Venezuela and Brazil in 1995.  The dispute was resolved as the United States announced implementation of the recommendations of the DSB as of 19 August 1997.
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268.
In the period 1996-98, there were six cases dealing with standards, sanitary and phytosanitary standards and environmental protection involving the United States as complainant or defendant were brought to the WTO;  three have been finalized.

269.
The first finalized case involves the United States as a defendant, with India, Malaysia, Pakistan and Thailand as complainants, and regards the ban on importation of shrimp and shrimp products from these countries imposed by the United States under Section 609 of U.S. P.L.101-162.
284  Violations of Articles I, XI and XIII of GATT 1994, as well nullification and impairment of benefits, were alleged.  The DSB established a Panel, on 25 February 1997, which found that the ban was inconsistent with Article XI:1 of GATT 1994, and could not be justified under Article XX of GATT 1994.  On 13 July 1998, the United States notified its intention to appeal certain issues of law and legal interpretations contained in the Panel Report.  The Appellate Body reversed the Panel's finding that the measure at issue was not within the scope of measures permitted under Article XX of GATT 1994, but concluded that it failed to meet the requirements of Article XX.  The DSB adopted the Appellate Body Report and the Panel Report, as modified by the Appellate Body Report, on 6 November 1998.  The United States informed the DSB on 25 November 1998, that it was committed to implementing its recommendations;  it was agreed subsequently that the period of implementation would be 13 months from the date of adoption of the Appellate Body and Panel Reports.

270.
The second of these cases, involved a complaint by the United States on measures by the EC affecting meat and meat products.
285  On 25 April 1996, the United States requested the establishment of a panel, claiming that measures taken by the EC, under the Council Directive Prohibiting the Use in Livestock Farming of Certain Substances Having a Hormonal Action, restricted or prohibited imports of meat and meat products from the United States, and were apparently inconsistent with GATT Articles III or XI, Articles 2, 3 and 5 of the SPS Agreement, Article 2 of the TBT Agreement, and Article 4 of the Agreement on Agriculture.  A panel, established on 20 May 1996, found the EC ban inconsistent with Articles 3.1, 5.1 and 5.5 of the SPS Agreement.  The report of the Panel was circulated to Members on 18 August 1997;  certain findings were appealed by the EC.  The Appellate Body upheld the Panel's finding that the EC import prohibition was inconsistent with Articles 3.3 and 5.1 of the SPS Agreement, but reversed the Panel's finding that the EC import prohibition was inconsistent with Articles 3.1 and 5.5 of the SPS Agreement.  The report of the Appellate Body, and the Panel Report, as modified by the Appellate Body, were adopted by the DSB on 13 February 1998.  The EC was given a period of implementation of 15 months from the date of adoption, expiring on 13 May 1999.

271.
The third finalized case concerned a complaint by the United States against quarantine measures on agricultural products applied by Japan.  The United States claimed that Japan prohibits the importation of each variety of a product requiring quarantine treatment until the quarantine treatment has been tested for that variety, even if the treatment has proved to be effective for other varieties of the same product, violating Articles 2, 5 and 8 of the SPS Agreement, Article XI of GATT 1994, and Article 4 of the Agreement on Agriculture.  The DSB established a panel, on 18 November 1997, which found that Japan acted inconsistently with Articles 2.2 and 5.6 of the SPS Agreement, and Annex B and, consequently, Article 7 of the SPS Agreement.  The report of the Panel was circulated to Members on 27 October 1998.  On 24 November 1998, Japan notified its intention to appeal aspect of the Panel Report.  The report of the Appellate Body was issued on 22 February 1999.
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272.
Other cases involving the TBT or SPS Agreements, which are still pending, include a complaint against Korea with regard to inspection measures for agricultural products
287;  complaints against the United States by the EC regarding a ban on imports of poultry and poultry products from the EC by the USDA Food Safety Inspection Service
288, and a complaint by Canada, regarding certain measures affecting the importation of cattle, swine and grain.
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(v)
Government procurement

(a)
Overview

273.
As a party to the WTO Agreement on Government Procurement, the United States grants MFN and national treatment on federal and state procurement covered by the Agreement.  Procurement from designated countries under the Trade Agreements Act of 1979 is also granted MFN treatment.  U.S. procurement legislation has been notified to the WTO.  Information regarding government procurement legislation and regulations, as well as with respect to different aspects of the procurement system and procedures is widely available, including on the Internet, thus promoting transparency.  Procurement by government agencies relies increasingly on electronic commerce, especially for small transactions.

(b)
Value of government procurement

274.
The value of U.S. government expenditure has declined as a share of GDP in the 1990s;  it represented less than 32% of GDP in 1998, down from 34.4% of GDP in 1992.  Government consumption expenditure and gross investment were US$1.49 trillion in 1998.
290  Expenditure in goods totalled US$35.5 billion at the federal level and US$94.5 billion at the state and local level.  Expenditure on services, excluding depreciation and employee compensation, was US$143.8 billion at the federal level and US$39.8 billion at the state and local level, while gross investment expenditure (structures and equipment) totalled US$59.6 billion for the Federal Government and US$177.4 billion for state and local governments.

(c)
Main U.S. laws and regulations on government procurement

275.
The Agreement on Government Procurement (GPA) entered into force in the United States on 1 January 1996.
291  Policies, practices and regulations regarding purchases by all U.S. central government agencies are codified in the Federal Acquisition Regulation (FAR) System, consisting in the FAR per se (48 CFR parts 1-99) and agency-specific acquisition regulations that supplement FAR provisions or implement them.  These regulations do not apply, in general terms, to state government procurement.  Amendments to the FAR were proposed in September 1998 (see below).  The GPA is implemented in U.S. law primarily through the Trade Agreements Act, as amended (19 U.S.C. 2501 et seq.).  Other legislation dealing with government procurement includes the Armed Services Procurement Act (10 U.S.C section 2301 et seq.);  the Federal Property and Administrative Services Act (40 U.S.C. section 471 et seq. and 41 U.S.C. section 251 et seq.);  and the Office of Federal Procurement Policy Act (41 U.S.C. section 401 et seq.).  Additionally, there is legislation at the state level for the implementation of the Agreement on Government Procurement in each of the 37 states listed in Annex 2 of the United States' GPA Schedule.

276.
The United States has notified the WTO of its legislation on government procurement;  it has also notified the WTO that it maintains an electronic website, the Acquisition Reform Network (ARNET), containing information regarding U.S. government procurement laws, regulations, executive orders, and other relevant information, including the FAR and Bid Protest Decisions of the U.S. General Accounting Office (GAO).
292  Information technology is used throughout the government procurement process;  contracts are managed through computer systems.

277.
At the subfederal level, state procurement is ruled by laws enacted and procurement regulations applied by each state or other subfederal government.  However, in certain cases where procurement is funded by federal money, states must comply with certain federal statutory requirements.  An example of federal statutory requirements are those on mass transit and highway projects under the Intermodal Surface Transportation Efficiency System (ISTEA).  A total of 37 states are covered under the GPA.
293  Additionally, as the result of a bilateral memorandum of understanding with the European Union, the United States confirmed that two additional states, North Dakota and West Virginia, and seven cities, Boston, Chicago, Dallas, Detroit, Indianapolis, Nashville and San Antonio, treat European Union (EU) suppliers, goods and services no less favourably than U.S. suppliers of goods and services from outside their jurisdictions.  A number of public utilities also apply the Agreement.
294  Since the last review, agreements between the United States and Norway (in July 1996)
295 and the United States and Switzerland (in May 1997)
296 have been concluded and these countries are no longer excepted from MFN treatment for procurement of goods and services at the subfederal government and public utilities level (Table III.20).

278.
The Federal Supply Classification system (FSC) is used for most procurement contracts.  Thresholds for procurement contracts have remained unchanged, in SDRs, since the Agreement entered into effect on 1 January 1996.  Thresholds in U.S. dollars are, however, revised periodically (generally every two years) by the USTR.  For the period 1998-99, an exchange rate of US$1.4275 per SDR has been applied and notified to the WTO together with thresholds of US$186,000 for supplies at the federal level (US$507,000 for state supplies) and US$7,143,000 for construction contracts (Table III.21).

279.
Acquisitions subject to the U.S.-Canada Free Trade Agreement have a threshold value of US$25,000.
297  Acquisitions that are subject to NAFTA and not covered by the U.S.-Canada Free Trade Agreement have a threshold of US$50,000 for supplies and US$6.5 million for construction services.  The NAFTA also covers, with some exceptions
298, the procurement of services by a firm established in a NAFTA partner, provided the service contract has an acquisition value of US$50,000 or more (US$6.5 million or more for construction).  A NAFTA classification system  based on the U.S. Federal Supply Classification System (FSC), covering both goods and services, is applied specifically for government procurement purposes.

280.
Under the U.S.-Israel Trade Act, U.S. acquisitions of supplies from Israel with a value under the threshold set by the Agreement on Government Procurement (US$186,000) are allowed for most agencies (except the Departments of Defense, Energy, and Transportation, the Bureau of Reclamation of the Department of the Interior, the Federal Housing Finance Board, and the Office of Thrift Supervision) if the estimated value of the acquisition is US$50,000 or more.  Acquisitions from Israel of US$186,00 or more are covered by the Agreement on Government Procurement.

Table III.20

U.S. commitments under the WTO Plurilateral Agreement on Government Procurement

	
	Goods
	Services
	Construction

	Federal governmenta
	Threshold SDR 130,000; MFN treatment.  Fed. Aviation Admin. (FAA) excepted.
	Threshold SDR 130,000;  reciprocal access.  FAA excepted.
	Threshold:  SDR 5 million; MFN treatment.  FAA excepted.

	Subfederal governmentsb
	Threshold:  SDR 355,000;  MFN treatment for procurement by 37 States.  Canada excepted.  National treatment of EU bids on contracts procured by North Dakota and West Virginia and 7 large U.S. cities.
	Threshold:  SDR 355,000;  reciprocity for 37 States.  Canada excepted.  National treatment of EU bids on contracts procured by North Dakota and West Virginia and 7 of the 24 largest U.S. cities.
	Threshold:  SDR 355,000;  reciprocity for 37 States. Canada excepted.  National treatment of EU bids on contracts procured by North Dakota and West Virginia and 7 of the 24 largest U.S. cities.

	Public utilitiesc
	Threshold:  SDR 400,000 MFN treatment for procurement by the New York and New Jersey Port Authority, the Port of Baltimore, and New York Power Authority, as well as power generation projects funded by Rural Electrification Administration.  Canada excepted.  (Japan is excluded from entities responsible for generation and distribution of electricity.)
	Threshold:  SDR 400,000;  reciprocity for procurement by the New York and New Jersey Port Authority, the Port of Baltimore, and New York Power Authority, as well as power generation projects funded by the Rural Electrification Administration.  Canada excepted. (Japan is excluded from entities responsible for generation and distribution of electricity.)
	Threshold:  SDR 5 million (for Korea SDR 15 million);  MFN treatment for procurement by the New York and New Jersey Port Authority, the Port of Baltimore, Tennessee Valley Authority, Power Marketing Administrations, St. Lawrence Seaway, and New York Power Authority, as well as power generations project funded by the Rural Electrification Administration.

	
	Threshold:  SDR 182,000;  MFN treatment for procurement by Tennessee Valley Authority, Power Marketing Administrations, and St. Lawrence Seaway.  Canada excepted.  National Treatment of EU bids on contracts tendered by Massachusetts Port Authority. (Japan is excluded from entities responsible for generation and distribution of electricity.)
	Threshold:  182,000;  reciprocity for procurement by Tennessee Valley Authority, Power Marketing  Administrations, and St. Lawrence Seaway.  Canada excepted.  National Treatment of EU bids on contracts tendered by Massachusetts Port Authority. (Japan is excluded from entities responsible for generation and distribution of electricity.)
	Canada excepted.  National treatment of EU bids on contracts tendered by Massachusetts Port Authority. (Japan is excluded from entities responsible for generation and distribution of electricity.)


a
Except Japan for contracts procured by the N.A.S.A.

b
State mass-transit and highway improvement projects that receive federal funding, are exempted from these commitments.  States may still apply restrictions that promote the general environmental quality in that state, as long as such restrictions are not disguised barriers to international trade.

c
Airports that receive federal funding are exempted from these commitments.

Source:
The 1994 WTO Plurilateral Agreement on Government Procurement, Geneva;  WTO document GPA/W/66/Add.5, 15 July 1998.

Table III.21

United States threshold calculations under the Agreement on Government Procurement for the period 1998-99

	
	SDR ('000)
	US$ ('000)

	Federal agencies (Annex I of the Agreement)
	
	

	1.
Supplies and services
	130
	186

	2.
Construction
	5,000
	7,143

	Subfederal governments (Annex 2 of the Agreement)
	
	

	1.
Supplies and services
	355
	507

	2.
Construction
	5,000
	7,143

	Public utilities (Annex 3 of the Agreement)
	
	

	1.
Supplies and services (except entities identified in 
Annex 3 to which threshold of US$250,000 
applies)
	400
	571

	2.
Construction
	5,000
	7,143


Source:
WTO document WT/GPA/W/66/Add.5, 15 July 1998.

(d)
Waiver of customs duties

281.
In certain cases, imported supplies for use in government contracts may be exempted from customs duties.  These goods are listed in subchapters VIII and X of Chapter 98 of the HSTUS.  Certification of use from the contracting agency is sometimes required.  Supplies not identified in the tariff schedule may also, in some circumstances, be granted duty-free entry into the United States.  In this case, it is generally the contracting officer who must determine whether imported supplies should be accorded duty-free treatment.
299  If duty-free entry is granted, the contract price must be reduced by the amount of duty that would be payable if the supplies did not enter the United States duty free.

(e)
Tendering and purchasing procedures

282.
In general terms, government agencies are required, under Part 5 of the FAR, to publish notices of proposed procurement opportunities in excess of US$25,000 in the Commerce Business Daily (CBD).
300  There are some exceptions to this requirement, for instance, when perishable subsistence supplies are being purchased or when publication of a notice could result in serious injury to the Government.  State governments are also required to publish invitations to tender.  Advertising procurement opportunities is an obligation for the 37 states that have made commitments under the Agreement.  Some of this advertising is done through tenders in the CBD.

283.
In addition to notices of proposed procurement, some states use notices of planned procurement.  Tenders for federal government procurements subject to the FAR must be submitted in English.  The format and content of such notices vary from state to state.  In general, a notice of planned procurement (or procurement "forecast") identifies future procurement needs and the time periods in which the procurement will be made, but does not include an explicit call for tenders.

284.
Regarding the timetable set for procurement activities, at the federal level, a time period of at least 45 days is stipulated by the FAR:  a notice of proposed procurement must be published in the CBD at least 15 days before a solicitation for bids is issued;  from that date, prospective suppliers must be given at least 30 days to submit bids.  For the procurement of commercial items valued at or below US$100,000, shorter time-frames may be established.  When procurement falls within the scope of the GPA, a time period of not less than 40 days must be granted, in accordance with Article XI of the Agreement, unless a procurement "forecast" was previously publicized in the CBD not less than 40 days in advance of the deadline, in which case the time-period may be reduced to not less than ten days.  States covered by the GPA must also conform to deadlines in the Agreement;  these are implemented through state legislation or regulations.

285.
Lists of suppliers may be prepared by a federal government agency, provided the agency prepares a written justification explaining the circumstances for the need of such a list.  These non-exhaustive lists may include both national suppliers and potential foreign suppliers from countries that are party to the GPA.  Most of the 37 states covered by the Agreement do not resort to lists of suppliers when tendering;  suppliers are in this case selected on a contract-by-contract basis.  Where lists of qualified or registered suppliers are used,  their existence is advertised.

286.
Since the last U.S. Trade Policy Review in 1996, the use of electronic means for disseminating government procurement information has been considerably enhanced, to the benefit of transparency.  The CBD is now also available on the Internet.
301  This site is the official online listing of government contracting opportunities published in the CBD.  Access to CBDnet, which is free of charge, also allows suppliers to conduct search operations related to procurement opportunities.  A number of government agencies also provide acquisition information, including draft requests for proposals and advanced procurement planning, on the Internet.  The Office of Federal Procurement Policy (OFPP) has requested agencies to link their home pages to ARNET.

287.
Linked to the use of electronic means, a new characteristic of the procurement system is the increasing reliance of agencies on electronic commerce, especially for small operations.  Reliance on electronic commerce is envisaged as a means of simplifying operations and enhancing the transparency of transactions.  As notified by the United States to the WTO, agencies are using purchase cards (credit cards for business) to make purchases of US$2,500 or less.  The Strategic Plan for Electronic Commerce for Buyers and Sellers, issued in March 1998 by the President's Management Council's Electronic Processes Initiatives Committee, introduced guidelines and principles to encourage the use of electronic commerce in government agencies.  Another initiative to increase the use of electronic commerce in government procurement activities is the requirement that all federal payments be made electronically by 1999, as specified by the Debt Collection Improvement Act of 1996.

(f)
Buy American provisions

288.
The principal legal authorities for the federal "Buy American" provisions are the Buy American Act and the Balance of Payments Program.  For procurement not covered by the plurilateral Agreement on Government Procurement, the North American Free Trade Agreement, the plurilateral Agreement on Trade in Civil Aircraft, and bilateral procurement agreements with the Canada, the EU and Israel, the United States applies certain domestic purchasing preferences.  Those preferences are also applied to the products and services of all least developed countries (designated countries) and for certain products and services of the Caribbean Basin countries, in accordance with Part 25 of the FAR (48 CFR 25.402).
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Buy American Act

289.
The Buy American Act of 1933, as amended in 1988 (41 U.S.C. 10a-10d), and Executive Order 10582, 17 December 1954 (as amended), apply to supplies and construction material acquired for use inside the United States, including, under certain circumstances, supplies acquired under contracts set aside for small business concerns.  The Act restricts the purchase of supplies by government agencies to those defined as "domestic end-products" in accordance with a two-part test that must establish that the article is manufactured in the United States, and that the cost of domestic components exceeds 50% of the cost of all the components.  In principle, foreign products and U.S. products that fail to comply with the definition of "domestic end-product" are ineligible for procurement.  The Act does not apply to services.

290.
Exceptions to the Buy American Act can be granted if it is determined that domestic preference is inconsistent with the public interest;  in case of U.S. non-availability of a supply or material;  or for reasonableness of cost.
303  The cost of the domestic offer is considered unreasonable if the cost of the foreign (non-eligible) product, inclusive of import duty and a 6% added margin, is below the lowest domestic offer when this offer is from a large business concern.  If the lowest domestic offer is from a small business concern, the added margin considered is 12% (Box III.3).  For purchases by the Defense Department the price difference must be of at least 50%.  National preferences for defence are also allowed under other legislation, such as the Department of Defense Appropriations Act of 1992.

291.
Also under the Buy American Act, only domestic construction materials may be used in construction contracts performed in the United States by government agencies.  The exceptions are similar to those for supplies, including, additionally, impracticability of supply.  The cost of domestic construction material is considered unreasonable if it exceeds the cost of foreign construction material by more than 6%.

Box III.3:  Example of an acquisition under the Buy American Act/Balance of Payments Program

(From the examples of the Proposed Rule on Federal Acquisition Regulation;  Foreign Acquisition (Part 25 Rewrite) by the Department of Defense, the General Services Administration, and the National Aeronautics and Space Administration).  Federal Register, 28 September 1998, Vol. 63, No. 187.

(a) Acquisition of end products for use in the United States.  The Buy American Act applies:  all foreign end 

products are non-eligible

----------------------------------------------------------------------------------------------------------------

Offer A.......................... US$11,000  Domestic end product, small business.

Offer B.......................... US$10,700  Domestic end product, large business.

Offer C.......................... US$10,000  Foreign end product (non-eligible).

----------------------------------------------------------------------------------------------------------------

The low domestic offer, Offer B, is from a large business, so a 6% factor must be applied to the foreign offer (Offer C).  The resulting evaluated price of US$10,600 remains lower than Offer B, which cost is; therefore, 

unreasonable.  The award is granted to Offer C at US$10,000 despite the fact that it was originally non-eligible.

(b) Acquisition of end products for use outside the United States.  The Balance of Payments Program applies and the Buy American Act does not.

----------------------------------------------------------------------------------------------------------------

Offer A..........................      US$11,000  Domestic end product, small business.

Offer B..........................      US$10,700  Domestic end product, large business.

Offer C..........................      US$10,200  Foreign end product (non-eligible).

----------------------------------------------------------------------------------------------------------------

A 50% factor must be applied to Offer C to determine whether the low domestic offer is reasonable or not. The evaluated price of US$15,300 exceeds the price of Offer B.  The procurement is awarded to Offer B.








Box III.3 (cont'd)

(c) The Trade Agreements Act applies

This example contains two U.S. product offers:  one of them qualifies as a domestic end product under the Buy American Act (Offer B), and the other one does not (Offer A).  There are also two non-U.S. product offers:  Offer C is eligible under the Trade Agreements Act (the product comes from a designated country (party to the WTO Agreement on Government Procurement or designated developing country) or from a CBERA beneficiary, and exceeds the US$186,000 threshold);  Offer D is non-eligible.

----------------------------------------------------------------------------------------------------------------

Offer A..........................       US$204,000  U.S. made end product (not domestic).

Offer B..........................       US$203,000  U.S. made end product, small business (domestic).

Offer C..........................      US$200,000  Eligible product.

Offer D..........................      US$195,000  Non-eligible product (not U.S. made).

----------------------------------------------------------------------------------------------------------------

Offer D is eliminated because the Trade Agreements Act applies and there is an offer of a U.S. made or an eligible product.  If the agency gives the same consideration given eligible offers to offers of U.S. made end products that are not domestic offers, it is unnecessary to determine whether U.S. made end products are domestic.  No further analysis is necessary.  Award on the low remaining offer, Offer C.

(d) The same case, but now

----------------------------------------------------------------------------------------------------------------

Offer A..........................       US$200,000  U.S. made end product (not domestic).

Offer B..........................       US$203,000  U.S. made end product, small business (domestic).

Offer C..........................      US$204,000  Eligible product.

Offer D..........................      US$195,000  Non-eligible product (not U.S. made).

----------------------------------------------------------------------------------------------------------------

If the agency gives the same consideration given eligible offers to offers of U.S. made end products that are not domestic offers, it would award on Offer A.  If it did not, it would award on Offer B, which is not the low U.S. made end product offer, because Offer A would be non-eligible.  With the proposed revision of the FAR, this last situation would be avoided.

Source:
Federal Register, 28 September 1998, Vol. 63, No. 187.

(g)
Sanctions

292.
Under Section 305(g) (1) of the Trade Agreements Act of 1979, the United States has, since 28 May 1993, applied sanctions on EU countries that are considered to discriminate against U.S. products and services in their government procurement practices.
304  The sanctions do not apply to any contracts that are awarded by the Department of Defense or covered by the Agreement on Government Procurement (that is, with a value greater than US$186,000 for supplies, and US$7,143,000 for construction services), or to any contracts which will be performed outside the United States.

293.
The procurement of goods and services from countries subject to import bans (Cuba, Iran, Iraq, Libya, North Korea, and Sudan) is prohibited, as well as the purchase of supplies or services from entities controlled by the Government of Iraq.
305

(h)
Proposals for regulatory changes

294.
Proposed amendments to the FAR (48 CFR, Part 25) were introduced by the Civilian Agency Acquisition Council and the Defense Acquisition Regulations Council in September 1998.
306  One of the main issues addressed was the discrepancy between the definitions of "U.S. made end products" for acquisitions subject to the Trade Agreements Act and "domestic end products" under the Buy American Act.  As stated above, to qualify as a domestic end-product under the Buy American Act, the end-product must be manufactured in the United States and the cost of the components manufactured in the United States must exceed 50% of the cost of all components.  Under the Trade Agreements Act, the country of origin of an end-product that is not wholly the growth, product or manufacture of that country, is the country in which the end-product is substantially transformed into a new and different article, without regard to the source of the components.  This discrepancy has resulted in some cases where products classified as "U.S. made end products" under the Trade Agreements Act country of origin test, did not qualify as "domestic end products" under the Buy American Act.
307  Moreover, although the Trade Agreements Act does not specifically address the treatment of "U.S. made end products" that do not qualify as domestic end-products under the Buy American Act, it does prohibit the purchase of foreign end-products, except for eligible products.  Hence, because "U.S. made end products" that do not comply with the definition of "domestic end product" are foreign end-products under the Buy American Act, and since they are not the products of an eligible country, they are in principle banned from procurement when the Trade Agreements Act applies.
308

295.
The proposed amendment to the FAR seeks to rectify this discrepancy by introducing the definition of "U.S. made end products" as products that are manufactured or substantially transformed in the United States, regardless of the source of the components, thus allowing the purchase by federal agencies of all U.S. made end-products, whether or not they are defined as "domestic end products" under the Buy American Act.  This would allow products that are "substantially transformed" in the United States to be treated on the same footing as eligible imports
309, without the need for a determination as to whether a U.S. made end-product is domestic.

(i)
Domestic challenge procedures

296.
The U.S. General Accounting Office (GAO) deals with challenge procedures.
310  Procedures for the filing of protests are included in Title 4 of the Code of Federal Regulations, Part 21.  Suppliers and potential suppliers may also challenge a procurement decision by protesting directly to the procuring agency.  Since 1995 all agencies are required, under Executive Order No. 12979, to establish alternative dispute resolution procedures for bid protests
311;  protests may also be taken to U.S. federal courts.  The GAO's recommendations are in principle not reviewable by a court, but a judicial review may be sought under the Administrative Procedures Act.
312  At state level, protests are generally taken to an independent review entity and may be subject to judicial review in state courts.

297.
At the federal level, protests with the GAO must be filed no later than ten calendar days after the protester knew of the basis of the protest, except when debriefings are required, in which case they must be filed within five calendar days of the debriefing.  At the state level, time limits vary between ten and 14 days;  some states have specific rules applicable only to contracts covered by the GPA.  When a protest is filed with the GAO, the contracting agency may be required to withhold award and to suspend contract performance.  Most states also allow for the suspension of the procurement process, but a few require an appeal bond to stay a contract award.

298.
Challenges to federal agency contracts are generally resolved by the GAO within 100 days from the date of filing.  An express procedure may be used in some cases;  this allows the GAO to reach a decision within 65 days.

(j)
Disputes in the WTO

299.
The EU requested consultations with the United States on 20 June 1997 with respect to the Act Regulating State Contracts with Companies doing Business with or in Burma (Myanmar) enacted by the Commonwealth of Massachusetts on 25 June 1996.
313  This Act prohibits Massachusetts public authorities from procuring goods or services from any persons, whether U.S or foreign citizens, who do business with Burma (Myanmar).  The EU felt that Massachusetts, a state covered by the GPA, violated the obligations of the United States under the Agreement by contravening Article VIII(b);  Article X;  and Article XIII.  The EC also claimed that the Massachusetts legislation limited the access of EU suppliers to procurement by a subfederal authority covered by the Government Procurement Agreement.  Japan requested consultations with the United States on the same issue in July 1997.
314  A panel was established on 21 October 1998 for both requests.  However, a federal district court found the Massachusetts law to be unconstitutional in 1998 and barred its implementation.
315  The dispute was suspended when the EU and Japan requested, on 10 February 1999, that the panel proceedings be suspended in the context of the U.S. court ruling.
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300.
A second dispute involving government procurement, this time with the United States as a complainant, involves the procurement practices of the Korea Airport Construction Authority (KOACA), which Korea asserted were not covered by its commitments under the Government Procurement Agreement.  The United States requested, on 11 September 1998, that Korea respond in writing to a list of questions relating to KOACA and its procurement practices.
317  On 16 February 1999, the United States requested consultations, claiming that practices relating to qualification for bidding as a prime contractor, domestic partnering, and the absence of access to challenge procedures were inconsistent with Korea's obligation under the GPA.  The United States also contended that the KOACA was within the scope of Korea's list of central government entities covered by the Agreement.
318

(vi)
Corporate governance

301.
The U.S. has long maintained legislation designed to combat corrupt (as distinct from anti-competitive) business practices domestically and abroad.
319  Under U.S. law, corporations are prohibited from contributing to federal election campaigns.  In addition, corporations are subject to extensive reporting requirements that are enforced by the Securities and Exchange Commission, which also enforces rules designed to prevent "insider trading" on the stock market.  Furthermore, any attempt to bribe U.S. government officials is a criminal offence, punishable by fines and/or imprisonment.

302.
Until recently, the United States was one of the few countries with legislation punishing bribery abroad.  Under the Foreign Corrupt Practices Act (FCPA) of 1977, which was introduced in the wake of the Watergate scandal that followed the 1972 presidential election, firms caught paying bribes face fines of up to US$1 million, and individual employees face fines of up to US$10,000 and can receive prison sentences of up to five years.
320  The FCPA includes provisions designed to prevent firms from paying bribes through third parties or other covert channels.  Moreover, the FCPA stipulates strict accounting and control practices intended to make it difficult for firms to conceal bribe payments.  Although amendments to the Act in 1988 expanded the range of permissible "grease" payments (to officials of foreign governments who would otherwise perform their duties too slowly)
321 and raised the standards of proof of malfeasance by U.S. firms, it would appear that these changes had little practical significance.
322  Nevertheless, they did reflect concern that U.S. anti-bribery legislation has placed U.S. companies undertaking business abroad at a competitive disadvantage – costing US$15 billion in orders lost to firms from countries that did allow bribes, according to a Commerce Department estimate for 1997.
323

303.
This disadvantage will be greatly reduced, however, as a result of the "bribery convention" signed in December 1997 by all 29 OECD members, including the U.S., plus five non-members (Argentina, Brazil, Bulgaria, Chile and the Slovak Republic).
324  The convention, which entered into force on 15 February 1999 in the United States, requires signatories, inter alia, to make it a crime to bribe any foreign public official in order to obtain or retain business, or for any other "improper advantage" in the conduct of international business, and to remove tax-deductibility of bribery payments as business expenses.  The U.S. is also actively involved in OECD efforts to prepare draft corporate governance guidelines.

(vii)
Competition policies

(a)
Antitrust policy


Antitrust legislation

304.
U.S. antitrust laws apply to all industries and touch every type of activity, i.e. manufacturing, transportation, distribution, and marketing;  they cover a wide range of competition restricting practices, such as cartels and other price-fixing conspiracies, bid rigging, corporate mergers likely to substantially reduce or eliminate competition, and exclusionary acts designed to attain or maintain monopoly power.
325  Federal antitrust laws also apply to foreign trade.  Federal antitrust laws are enforced through criminal and civil actions brought by the Antitrust Division of the Department of Justice;  civil enforcement actions brought by the Federal Trade Commission (FTC);  parens patriae actions brought by states on behalf of their citizens;  and lawsuits brought by private parties asserting damage claims.

305.
There are three major federal antitrust laws:  The Sherman Antitrust Act, the Clayton Act and the Federal Trade Commission Act.  All states, except Georgia, Pennsylvania, and the District of Columbia have antitrust laws similar to federal laws, which generally apply to violations that take place wholly in one state.  Many of those state laws are comparable to the Sherman Act;  a smaller number of states have counterparts to the Clayton Act.

The Sherman Act

306.
The Sherman Antitrust Act (15 U.S.C. sections 1-7) of 1890 prohibits all contracts, combinations, and conspiracies that "unreasonably" restrain trade among the states or with foreign countries, including price-fixing agreements, bid rigging and agreements between competitors to allocate customers.  Section 1 of the Sherman Act also applies to "vertical" agreements between sellers and buyers, such as exclusive dealing contracts, tying arrangements, and resale price agreements.  The Sherman Act prohibits conduct that amounts to monopolization of trade among the states or with foreign countries, as well as attempts to monopolize (section 2).  Under the case law pursuant to the Sherman Act, conduct that is almost always anti-competitive, such as price fixing, bid rigging, and market allocation, is treated as illegal per se, while other conduct is evaluated under a "rule of reason" standard, pursuant to which a court weighs the anti-competitive effects against any efficiencies flowing from the conduct.  Pursuant to the Foreign Trade Antitrust Improvements Act of 1982, the Sherman Act applies to anti-competitive conduct involving foreign trade other than import commerce, only when this has a "direct, substantial, and reasonably foreseeable effect" on U.S. commerce (section 7 (1)).

307.
Violations of the Sherman Act may be prosecuted as civil or criminal offences.  Only the Antitrust Division of the Department of Justice may bring criminal prosecutions under the Act.  Criminal offences typically involve price fixing, customer allocation, bid rigging or other cartel activities.  Criminal violations of the Sherman Act are punishable by fines and imprisonment;  individuals may be subject to fines of up to US$350,000 and sentenced to up to three years in federal prison for each offence;  corporations can be fined up to US$10 million for each offence.
326  This limit may be occasionally exceeded, however, if the Antitrust Division decides to use an alternative sentencing provision contained in 18 U.S.C. Section 3571(d), which allows fines to be raised to twice the gain to the conspirators or twice the loss to the consumers.  This alternative is used sometimes when the estimated loss exceeds the US$10 million limit.
327

308.
In a civil proceeding, the Department of Justice may obtain injunctive relief against prohibited practices.  If the U.S. Government is the purchaser, it may obtain treble damages.  Private plaintiffs may also obtain injunctive and treble damage relief for violations of the Sherman Act. Conduct that violates the Sherman Act may also be challenged by the FTC pursuant to its mandate under Section 5 of the Federal Trade Commission Act.

The Clayton Act

309.
The Clayton Act of 1914 (15 U.S.C. Section 12 et seq), amended in 1950, is a civil statute prohibiting mergers or acquisitions that are likely to lessen competition substantially, as well as a variety of other conduct.  Section 2 of the Clayton Act, also known as the Robinson-Patman Act, outlaws price discrimination in certain situations (except for non-profit institutions);  investigations under this statute generally are handled by the FTC, and there are many private cases.  Section 3 of the Act prohibits the lease or sale of goods or commodities conditioned upon the purchaser's agreement not to use the products of a competitor, if its leads to a lessening of competition or to the creation of a monopoly.  Section 7 of the Clayton Act (15 U.S.C. Section 18) prohibits any merger or acquisition of stock or assets that may lessen competition substantially or tend to create a monopoly.  The analytical framework used by the FTC and the Department of Justice in their review of mergers and acquisitions is contained in the 1992 Horizontal Merger Guidelines, issued jointly by those agencies.

310.
Section 7A of the Clayton Act, called the Hart-Scott-Rodino Antitrust Improvements Act of 1976 (15 U.S.C. 18a), contains provisions to facilitate enforcement of antitrust laws with respect to anti-competitive mergers and acquisitions.  In accordance with the Hart-Scott-Rodino Act pre-merger notification must be filed with the FTC and the Department of Justice for acquisitions of voting securities or assets when as a result of the acquisition, the acquirer would hold 15% or more of the voting securities or assets of the acquired business, or a total amount of assets or voting securities exceeding US$15 million.
328  This applies only if the acquired business (in manufacturing or services) has total assets (or annual net sales in the case of manufacturing) of US$10 million or more, and the acquirer has annual net sales or total assets of US$100 million or more;  or, for acquisitions of voting securities or assets of businesses with total assets or annual net sales of US$100 million or more, if the acquirer has annual net sales or total assets of US$10 million or more.
329  Upon receipt of the notification by the FTC and by the Department of Justice, the acquirer must wait 30 days (15 days in the case of a cash tender offer) before proceeding with the acquisition or merger.  The FTC or the Department of Justice may, before the end of the waiting period, request additional information (make a "Second Request") concerning a transaction and extend the waiting period to ten days after the receipt of the additional material required for cash tender offers and 20 days for other transactions.  Failure to comply with the Hart-Scott-Rodino Act is punishable by civil penalties of up to US$11,000 for each day a violation continues.

311.
Reporting obligations also are governed by a set of rules promulgated pursuant to the Hart-Scott-Rodino Act.
330  Businesses may seek from the FTC an interpretation of the Hart-Scott-Rodino Act or of the rules and how they may apply to particular kinds of transactions.
331  Effective 1 March 1999, the Premerger Notification Office of the FTC adopted a Formal Interpretation of the Hart-Scott-Rodino Act with respect to the notification obligations under the Hart-Scott-Rodino Act regarding the creation of, or acquisition of an interest in a Limited Liability Company (LLC).
332  Under the new rules, the PNO will view as reportable only those LLC formations originated from two or more pre-existing, separately controlled businesses, which meet the Hart-Scott-Rodino Act requirements, and where at least one of the members will control the LLC, i.e. have an interest entitling it to 50% of the profits or 50% of the assets of the LLC upon dissolution.
333

312.
Lawsuits under the Clayton Act may be brought to any district court of the United States that has jurisdiction over the defendant (Section 4);  the Act allows for the recovery of threefold the damage inflicted to the aggravated party plus the cost of the suit.  Foreigners are granted national treatment and may therefore sue for the same amount, although this does not apply to foreign states, which may recover only an amount equal to the damage inflicted plus the cost of the suit.  When the suit involves damages inflicted on the United States, the calculation of the fine may be retroactive, and simple interest may be applied on threefold the damage inflicted.  Enforcement of the Act is vested generally in the FTC (Section 11(a) of the Clayton Act
334, and the Attorney General (Section 15 of the Clayton Act).  The FTC is entitled (under Section 13(b) of the FTC Act ) to seek a court order to prevent a merger that threatens to create a monopoly or substantially lessen competition, and to issue a cease and desist order in an administrative proceeding against a merger.
335  The Attorney General may seek a court order to enjoin a merger under Section 15 of the Clayton Act.  Private parties may also seek injunctive relief under Section 16 of the Clayton Act (15 U.S.C. Section 26).

The Federal Trade Commission Act

313.
The Federal Trade Commission Act prohibits, under Section 5 of the Act, "unfair methods of competition" and "unfair or deceptive acts or practices in or affecting commerce."  The FTC’s authority to prohibit unfair methods of competition is the basis for its antitrust jurisdiction, while the proscription against unfair or deceptive acts or practices is the basis for its other mission, consumer protection.  The authority to define unfair methods of competition is vested in the FTC in the first instance, subject to review by federal appellate courts.  The U.S. Supreme Court has ruled that unfair methods of competition include conduct that violates the Sherman Act or the Clayton Act, as well as anti-competitive practices that violate the spirit of the antitrust laws but do not fall precisely within the scope of these two Acts.  Most of the FTC’s enforcement activities under Section 5 involve application of Sherman Act or Clayton Act standards.  The FTC has authority to enforce the FTC Act only through the use of civil actions.  The Act empowers the FTC to carry out investigations relating to practices of entities engaged in commerce;  initiate administrative proceedings when it has reason to believe that a violation of the Act has occurred;  and to issue a cease and desist order if it finds a violation.  The FTC Act does not provide for the levy of fines or damage awards for violations of the Act, although the FTC may apply to a court for an award of civil penalties for violations of FTC orders.  The FTC may file an action in a federal district court for a preliminary or permanent injunction and other equitable relief, including monetary relief such as restitution, pursuant to Section 13(b) of the FTC Act, if it has reason to believe that a law enforced by the Commission has been or is about to be violated.  The FTC also has authority to prescribe trade regulation rules defining unfair or deceptive acts or practices and establish requirements to prevent them, and to make reports and legislative recommendations to Congress.  The FTC also may use administrative action or Section 13(b) of the FTC Act to challenge unfair or deceptive acts or practices by foreign companies that harm consumers in the United States.

Other legislation

314.
The Wilson Tariff Act (15 U.S.C. Sections 8-11) outlaws agreements between a person or corporation and an importer, which restrain trade or free competition in trade, or raise the price of an imported product in the United States.  Violation of the Act may lead to fines of between US$100 and US$5,000 and to imprisonment.

315.
The National Cooperative Research and Production Act of 1993 (NCRPA), (15 U.S.C. 4301-06), clarifies the application of U.S. antitrust laws to joint research and development (R&D) activities and joint production activities.  The NCRPA requires U.S. courts to examine the competitive effects of a challenged joint R&D or joint production venture in relevant markets and under a "rule-of-reason" standard, which must take into account all relevant factors affecting competition, including pro-competitive benefits of the joint activities in research and development, process and product development, and service markets.  Participants in a joint venture that is within the scope of the Act may file a voluntary notification of the venture with the Department of Justice and the FTC, which has the effect of limiting the monetary relief that may be obtained in private civil suits against the participants to actual rather than treble damages, provided the conduct challenged is within the scope of the notification.
336  In the case of joint production ventures covered by the Act, national treatment to foreigners is conditioned by reciprocity.  The limitation on recoverable damages applies only if the main production facilities are located within the United States or its territories, and each participant in the venture is either a U.S. citizen or a citizen from a country according national treatment in the application of its antitrust laws regarding participation in joint ventures for production.

316.
The Webb-Pomerene Act (15 U.S.C. Sections 61-65), grants limited immunity from the antitrust laws for the formation and operation of associations of competing businesses solely for the purpose of engaging in collective exports of goods, provided this does not result in conduct that has anti-competitive effects in the United States or injures domestic competitors (Box III.4).  In 1996, 16 associations filed to the FTC under the Act;  13 associations filed in 1997;  and 12 associations filed in 1998.

317.
Like the Clayton Act, the Unfair Competition Act of 1916, sometimes referred to as the Antidumping Act of 1916, enacted as Title VII (Unfair Competition) of the Revenue Act of 1916, prohibits an importer from selling goods in the United States at a price substantially lower than their market value in the country of production.  The 1916 Act allows private parties whose property or business is injured by a violation of the Act to sue in federal court for three times their actual damages plus court costs and attorneys' fees.

318.
The Energy Policy and Conservation Act (42 U.S.C. Sections 6201-6422) provides for the participation of the Department of Justice and the FTC in voluntary agreements established by oil companies to deal with emergency international oil shortages.
337  It also mandates the FTC to issue regulations establishing labelling requirements for certain household appliances to show their energy efficiency ratings.  The Act also grants the FTC the power to recommend that fines, determined by the Department of Transportation against automobile manufacturers for violating average fuel economy standards, be reduced if they are believed to result in decreased competition in the automobile industry.  Under the Outer Continental Shelf Lands Act Amendments of 1978 (43 U.S.C. Section 1337), the Department of Justice and the FTC must report to the Secretary of the Interior with respect to the expected competitive effects of proposed leases for the extraction of oil and gas from the Outer Continental Shelf.

319.
The Lanham Trademark Act (15 U.S.C. Section 1051-1127) authorizes the FTC, under certain conditions, to apply to the PTO for the cancellation of registered trade marks.  Under the Packers and Stockyards Act (7 U.S.C. Sections 181-229), the FTC also has jurisdiction over certain activities of meat packers.  The International Antitrust Enforcement Assistance Act of 1994 (15 U.S.C. Sections 46 et al.) authorizes the Department of Justice and the FTC to enter into mutual assistance agreements with foreign antitrust authorities.

320.
A number of statutes provide for limited immunity from antitrust laws in specified cases.  Immunity applies especially in agriculture (under the Capper-Volstead Agricultural Producers’ Associations Act, and the Agricultural Marketing Agreement Act of 1937);  fishing  (Fishermen’s Collective Marketing Act);  insurance (McCarran-Ferguson Insurance Regulation Act);  and for exports (Export Trading Company Act of 1982, and the Webb-Pomerene Export Trade Act) (Box III.4).  International ocean carriers are allowed to engage in conferences (price fixing arrangements) by the Shipping Act of 1984 if they are not contested by the Federal Maritime Commission.
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321.
Also, some statutes have antitrust provisions that pertain specifically to certain sectors, such as banking, telecommunications, transportation, and energy (Box III.5).

322.
Proposed antitrust legislation currently being examined by Congress includes the Protect American Jobs Through the Foreign Trade Antitrust Improvements Amendments Act of 1998, and the Antitrust Improvements Act of 1998.

Box III.4:  Selected statutory antitrust immunities

(i)
Agricultural sector:

(a)
Clayton Act, Section 6 (15 U.S.C. Section 17):  Allows the operation of agricultural or horticultural mutual assistance organizations when such organizations do not have capital stock or are not conducted for profit.

(b)
Capper-Volstead Agricultural Producers’ Associations Act (7 U.S.C. Sections 291-292):  Allows persons engaged in the production of agricultural products to act together for the purpose of "collectively processing, preparing for market, handling, and marketing" their products and permits cooperatives to have "market agencies in common", and authorizes the Secretary of Agriculture to proceed against cooperatives that monopolize or restrain commerce to increase prices.

(c)
Agricultural Marketing Agreement Act of 1937 (7 U.S.C. Section 608b-c):  Authorizes the Secretary of Agriculture to enter into marketing agreements with producers and processors of agricultural commodities.  These arrangements are exempted from the application of antitrust laws.  The Secretary of Agriculture may also enter into marketing orders, except for milk, that control the amount of an agricultural product to increase the price.  (Milk marketing orders establish a minimum price for milk rather than levels of maximum output.)

(ii)
Export trade

(a)
Export Trading Company Act of 1982 (15 U.S.C. Section 4001 et seq.):  Provides a limited antitrust immunity for export trade, and export trade activities specified in a certificate of review issued by the Secretary of Commerce with the concurrence of the Attorney General.  To obtain the certificate it must be must shown that the proposed activities will not substantially lessen competition or restrain trade in the United States nor substantially restrain the export trade of any competitor of the applicant;  will not unreasonably enhance, stabilize, or depress prices in the United States of the class of goods or services exported by the applicant;  will not constitute unfair methods of competition against competitors engaged in the export of the class of goods or services exported by the applicant;  and will not include any act that may reasonably be expected to result in the sale for consumption or resale in the United States of the goods or services exported by the applicant.  While a certificate is in effect, the persons named in it are immune from federal or state antitrust liability with respect to the conduct specified.  However, parties injured may sue for actual damages on the ground that the conduct does not comply with the statutory criteria, and the Attorney General may sue under Section 15 of the Clayton Act.

(b)
Webb-Pomerene Export Trade Act (15 U.S.C. Sections 61-64):  Provides antitrust immunity for the formation and operation of associations of otherwise competing businesses to engage in collective export sales.  The immunity conferred by this statute does not extend to actions that have an anti-competitive effect within the United States or that injure domestic competitors of members of export associations.

(iii)
Insurance

McCarran-Ferguson Insurance Regulation Act (15 U.S.C. Sections 1011-1015):  The insurance business is exempted from antitrust laws to the extent "regulated by state law".  The Sherman Act applies only to agreements or acts to boycott, coerce, or intimidate.

(iv)
Fishing

Fishermen’s Collective Marketing Act (15 U.S.C. Sections 521-522):  Immunity patterned after the Capper-Volstead Act, permits fishermen to act together for the purpose of catching, producing, preparing for market, processing, handling and marketing their products.  Allows the issue of cease and desist orders by the Secretary of the Interior if interstate or foreign commerce is restrained or monopolized by any association of fishermen.

(v)
Local governments

Local Government Antitrust Act of 1984 (15 U.S.C. Sections 34-36):  Provides antitrust immunity for local government officials and employees acting in an official capacity with respect to actions brought for damages, fees or costs, and for claims directed at a person based on an official action directed by a local government.

Source:  Federal Trade Commission.

Box III.5:  Antitrust provisions applied on specific sectors

(i)
Banking

Bank Merger Acts of 1960 and 1966 (12 U.S.C. Section 1828(c)):  Provide that planned bank or saving association mergers must not be consummated until 30 days after the date of approval by the appropriate banking agency.  The merger may proceed if a suit under antitrust laws is not initiated during the 30-day period;  thereafter it will be exempt from challenge except suits brought under Section 2 of the Sherman Act.   The Acts also allow anti-competitive mergers if the banks can show that the anti-competitive effects of the merger will be outweighed by an increased ability to meet the convenience and needs of the community to be served.  The Department of Justice is required to report to the Comptroller of Currency, the Board of Governors of the Federal Reserve System, the Federal Deposit Insurance Corporation, or the Office of Thrift Supervision on the competitive factors involved in any proposed merger, consolidation, acquisition of assets, or assumption of liabilities of any bank insured by the Federal Deposit Insurance Corporation.

Bank Holding Company Act (12 U.S.C. Sections 1841-1850, 1971-1978):  Provides that the Federal Reserve Board must apply the standards set out in the Bank Merger Act to mergers and acquisitions involving bank holding companies.  This Act also governs any acquisition of a non-bank by a bank holding company.  The parties to a bank holding company transaction must file copies of their application to the Department of Justice at least 30 days before consummation for it to be exempt from Harding-Scott-Rodino reporting requirements.  The Act also prohibits certain tying arrangements by banks, as well as certain exclusive dealing agreements with customers.

(ii)
Communications

Communications Act of 1934 (47 U.S.C. Section 151 et seq.), as amended by the Telecommunications Act of 1996:  Under Section 402(a) of the Act, the Antitrust Division, representing the United States, is automatically a party respondent in most appeals from Federal Communications Commission (FCC) common carrier and rule-making actions.  The stated purpose of the Telecommunications Act of 1996 was to encourage competition over regulation in the telecommunications markets.  In so doing, it repealed the few previous immunities the FCC could confer (for, e.g., telephone mergers).

Cable Communications Policy Acts of 1984 and 1992, (47 U.S.C. Sections 521-559):  The FCC is given authority to approve transfers of cable television relay service licences.  Government entities are immune from claims for damages under any federal law for conduct related to the regulation of cable services after 2 October 1992.

(iii)
Energy

Department of Energy Organization Act (42 U.S.C. Section 7101 et seq.):  The Act established the Federal Energy Regulatory Commission (FERC) as an independent regulatory commission within the Department of Energy, to establish rates for the transmission and sale of electric energy and the transportation and sale of natural gas.  The FERC has authority to regulate mergers and acquisitions, except for acquisitions of voting securities of natural gas companies, under the Federal Power Act and the Natural Gas Act.

Atomic Energy Act of 1954 (42 U.S.C. Section 2135):  Requires the Department of Justice to advise the Nuclear Regulatory Commission whether granting a licence as proposed or certifying a plant would create or maintain a situation consistent with the antitrust laws.

Naval Petroleum Reserves Production Act of 1996 (10 U.S.C. Section7430(g), (h), (i), § 7431(b)):  Requires the Secretary of Energy to consult with the Attorney General prior to promulgating any rules and regulations and prior to entering into contracts or agreements for the production or sale of petroleum from the naval petroleum and oil shale reserves.  An arrangement can be entered into only if the Attorney General finds no violation to antitrust laws.

National Petroleum Reserves in Alaska (42 U.S.C. Sections 6504(d), 6506):  Provides that no contract for the exploration of the National Petroleum Reserve in Alaska may be executed by the Secretary of the Interior if the Attorney General finds that such contract would be inconsistent with the antitrust laws.

Box III.5 (cont'd)

Deepwater Port Act (33 U.S.C. Sections 1501-1524):  Before granting deepwater port licences, the Secretary of Transportation must obtain the opinion of the Attorney General and the FTC as to whether the grant of the licence would adversely affect competition or be otherwise inconsistent with the antitrust laws.

(iv)
Transportation

Federal Aviation Act of 1958 (49 U.S.C. Sections 408, 409, 412):  The Department of Justice reviews domestic airline mergers, acquisitions, and interlocking directorates under the antitrust laws as it does in other industries.  The Department of Transportation approves and may grant antitrust immunity for agreements between U.S. and foreign carriers.

Shipping Act of 1984 (46 U.S.C. Sections 1701-1721):  Provides that the Federal Maritime Commission (FMC) may approve the participation of domestic ocean carriers in international rate-making conferences.  FMC-approved conferences are immunized from anti-trust laws.

Source:  Federal Trade Commission.

323.
The Protect American Jobs Through the Foreign Trade Antitrust Improvements Amendments Act of 1998 envisages an amendment to the Sherman Act and the Federal Trade Commission Act with respect to trade with foreign nations.  The Act would reaffirm the scope of the Sherman Act regarding anti-competitive conduct involving foreign trade by codifying an earlier change to the agencies Guidelines for International Operations;  the effect of this change was to provide for actions based on harm to U.S. exports or exporters independent of any harm to U.S. consumers.  In this respect, the Act proposes changes to the amendment (to the Sherman Act) introduced by the Foreign Trade Antitrust Improvements Act of 1982 regarding application of the Sherman Act only when the anti-competitive policy or conduct involving foreign trade has a "direct, substantial, and reasonably foreseeable effect on U.S. exports, imports, or internal trade" by adding "without regard to effect of such conduct on consumers in the United States".  The proposed Act also stipulates that "a determination of whether the effect of such (anti-competitive) conduct is substantial may be made solely with reference to the product or type of product affected by the conduct and the geographical area in which the conduct occurs."  The proposed amendment to the Federal Trade Commission Act goes in the same direction and contains similar wording.
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324.
The Antitrust Improvements Act of 1998 amends the Clayton Act to enhance the authority of the Attorney General to prevent certain mergers and acquisitions that would limit competition in the telecommunications industry in cases where certain federal requirements to enhance competition are not met.  The Act proposes adding a new section at the end of the Clayton Act (section 27) dealing with "restraint of trade regarding telecommunications".  The new section bans mergers of "large local telephone companies"
340, including affiliates, unless the Attorney General finds that the proposed merger or acquisition will promote competition for telephone exchange services and exchange access services.  Additionally, the proposed merger must also be cleared by the Federal Communications Commission.  Each "large local telephone company" that is a party to the proposed merger or acquisition, must have fully implemented the competition requirements of sections 251 and 252 of the Communications Act of 1934 (47 U.S.C. 251, 252) with respect to at least half of the access lines in each state served by that company, of which at least half must be residential access lines.
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Enforcement activities

325.
The Antitrust Division of the Department of Justice and the FTC are the federal agencies in charge of enforcing antitrust laws.  The Department of Justice is headed by the Attorney General who has responsibility for enforcing the Sherman and Clayton Acts.  The Antitrust Division of the Department of Justice is headed by an Assistant Attorney General, appointed by the President.  Only the Department of Justice may prosecute criminal violations.  The FTC shares responsibility for enforcing the Clayton Act and has sole responsibility for enforcing the Federal Trade Commission Act.  The FTC is an independent agency, comprised of five members appointed by the President for a period of seven years.  Within the FTC, the Bureau of Competition is responsible for the enforcement of antitrust legislation.  Enforcement guidelines for international operations are contained in the 1995 Antitrust Enforcement Guidelines for International Operations, issued jointly by the Department of Justice and the FTC.  U.S. antitrust laws are enforced mainly through proceedings brought in federal courts, either by the Department of Justice, private parties, or state attorneys general, and in FTC administrative proceedings.  The FTC also brings actions in federal court to obtain preliminary or permanent injunctive relief and other equitable remedies, and to enforce violations of its remedial orders.

326.
The International Competition Policy Advisory Committee (ICPAC) was formed in November 1997 to address global antitrust issues.  The ICPAC's role is to provide advice and information to the Attorney General on international antitrust issues, such as transnational cartels, multi-jurisdictional merger reviews, and international anti-competitive business practices.

327.
One of the Department of Justice's main antitrust enforcement activities is the criminal prosecution of bid rigging and price fixing.  In recent years, price-fixing and bid-rigging convictions have been obtained in a number of industries, including soft drinks, motion pictures, trash-hauling, road-building, and electrical contracting;  investigations have also covered display materials;  aluminum extrusions;  bread;  carpets;  doors;  explosives;  fax paper;  milk and diary products
342;  plumbing supplies;  and other products and services.  The number of investigations under the Clayton Act involving mergers has increased substantially during the 1990s, from 93 in FY 1990 to 276 in FY 1997;  most of these have taken place under the Hart-Scott-Rodino Act (Table III.22).  By contrast, the number of investigations under the Sherman Act has diminished, but fines have been greatly increased;  they have been focused mainly on international cartel activities in the past few years.

328.
The amount of fines collected by the Department of Justice increased substantially during FY 1997, when it reached over US$205 million for both corporations and individuals, an eight-fold increase from the previous fiscal year.
343  This figure was largely due to a fine of US$100 million applied on Archer Daniels Midland (United States) and of US$50 million to Haarman and Reimer Corp., (German parent) in a case involving an international cartel of lysine.  In fiscal year 1998, fines collected reached US$265 million, largely due to a US$110 million fine applied on UCAR International, Inc., the largest producer of graphite electrodes in the United States, for its participation in an international cartel to fix the price and allocate the volume of graphite electrodes sold in the United States and in other countries.  Other international cartels uncovered in 1997 and 1998 involved marine transportation, food preservatives, and sodium gluconate.  Of the combined figure of roughly US$470 million collected in fines during the fiscal years 1997 and 1998, the majority (US$440 million) involved international cartel practices.
344  In May 1999, SGL Carbon Aktiengesselschaft (SGL AG), the world's largest producer of graphic and carbon products was fined a record of US$135 million for participation in a conspiracy to eliminate competition on the graphic electrodes industry.
345  Sherman Act violations yielding a fine of US$10 million or more during fiscal years 1997 and 1998 are shown in Table III.23.

Table III.22

Antitrust division activities and case results 1990-98 (fiscal years)

	Investigation
	1990
	1991
	1992
	1993
	1994
	1995
	1996
	1997
	1998

	Sherman Act Section 1:  Restraint of Trade
	71
	77
	84
	110
	136
	98
	93
	73
	80

	Sherman Act Section 2: Monopoly
	4
	5
	3
	7
	22
	16
	14
	8
	5

	Clayton Act Section 7:  Mergers

of which:  Hart-Scott-Rodino investigations
	93

59
	92

67
	84

52
	102

72
	102

57
	134

88
	237

186
	276

220
	228

176

	Case Results
	
	
	
	
	
	
	
	
	

	Number of corporations fined
	73
	55
	45
	64
	59
	32
	31
	30
	18

	Amount of fines to corporations (US$'000) 
	22,658
	17,573
	22,430
	40,427
	38,996
	40,222
	25,245
	203,931
	241,645

	Amount of fines to individuals (US$'000)
	917
	2,806
	1,275
	1,868
	1,240
	1,211
	1,572
	1,247
	2,499

	Hart-Scott-Rodino fines (US$'000)
	275
	6,775
	2,000
	1,976
	2,600
	425
	7,650
	5,796
	500


Source:
Department of Justice, Antitrust Division.

329.
Of the 17 fines of US$10 million or more applied in fiscal years 1997 and 1998, four, including the two largest, were on U.S. companies.  Fines on U.S. companies accounted for US$231 million, or around half of the total (US$311 million including subsidiaries of foreign firms).  Among companies from foreign countries fined, four were Japanese (with fines totalling US$69 million);  two were Dutch (US$59 million);  two were Swiss (US$25 million), and one was Belgian, and three were U.S. subsidiaries of foreign companies.  The average fine applied in FY 1998 was US$12 million.
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330.
One of the main ongoing antitrust investigations is the Microsoft case.  The Department of Justice filed an antitrust suit against Microsoft, on 16 May 1998, for allegedly engaging in anti-competitive and exclusionary practices to maintain its monopoly in personal computer operating systems and to extend that monopoly to Internet browsing software.  The Department alleged that Microsoft feared competitive browsers would facilitate competition in the PC operating systems market by freeing consumers from dependence on a particular operating system when selecting applications programmes.  The Department also filed a motion seeking a preliminary injunction.  The District Court consolidated a parallel action of 19 state attorneys general with the Department’s action, and consolidated the trial on the merits with the preliminary injunction hearing.  Trial commenced on 19 October 1998, and is currently under way.  The Department contends that Microsoft, with its monopoly power in the operating system, has not only unnecessarily tied its browser to the operating system, but has used its power to prohibit companies such as Apple and Intel from promoting competing technologies.  The Department also contends that Microsoft attempted to persuade Netscape Communications to divide the browser market.
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Table III.23

Fines of US$10 million or more applied by the Department of Justice due to Sherman Act Violations, 1997-98 (fiscal years)

	Company
	Product
	Fine (US$ million)
	Scope 
	Country

	UCAR International Inc.
	Graphite electrodes
	110
	International
	United States

	Archer Daniels Midland
	Lysine and citric acid
	100
	International
	United States

	Haarman & Reimer Corp.
	Citric acid
	50
	International
	German parent

	HeereMac v.o.f.
	Marine construction
	49
	International
	Netherlands

	Showa Denki Carbon, Inc.
	Graphite electrodes
	29
	International
	Japan

	Fujisawa Pharmaceuticals
	Sodium gluconate
	20
	International
	Japan

	Dockwise, N.V.
	Marine transportation
	15
	International
	Belgium

	F. Hoffman-La Roche, Ltd.
	Citric acid
	14
	International
	Switzerland

	Eastman Chemical Company
	Sorbates
	11
	International
	United States

	Jungbunzlauer International
	Citric acid
	11
	International
	Switzerland

	Akzo Nobel Chemicals, BV & Glucona, BV.
	Sodium gluconate
	10
	International
	Netherlands

	ICI Explosives
	Explosives
	10
	Domestic
	British parent

	Dyno Nobel
	Explosives
	10
	International
	Norwegian parent

	Mrs. Baird's Bakeries
	Bread
	10
	Domestic
	United States

	Ajinomoto Co.
	Lysine
	10
	International
	Japan

	Kyowa Hakko Kogyo, Ltd.
	Lysine
	10
	International
	Japan


Source:
Department of Justice, Antitrust Division.

331.
Microsoft had been the object of two previous antitrust investigations.  In 1994, the Department of Justice had brought a civil action to prevent a violation of Section 7 of the Clayton Act, namely to prevent the proposed acquisition by Microsoft of Intuit, Inc., the dominant producer of Personal Finance/Checkbook software.  The Department of Justice determined that the proposed acquisition would eliminate competition between Microsoft and Intuit, and threatened to harm consumers in other important areas of commerce, especially the area of personal-computer based (PC-based) home banking.  A second investigation regarded violations of Sections 1 and 2 of the Sherman Act led the Attorney General to bring civil action to prevent and restrain Microsoft from using exclusionary and anti-competitive contracts to market its personal-computer operating-system software.  This case was ended through the issue of a consent order.  Microsoft was enjoined not enter into any licence agreement for any product covered in the investigation for a duration exceeding one year;  not to impose a penalty or charge of any kind on a manufacturer for its election not to renew all or any portion of a licence agreement;  all licence agreements should be per copy, and should preclude conditions regarding the licensing of any other product payments.

332.
In March 1998, the Department of Justice sued Lockheed Martin and Northrop Grumman to block their proposed merger – the largest merger ever challenged by the Department up to that point.  Both firms are major suppliers of technology to the U.S. military and are the only producers of several advanced defence products.  The challenge followed an investigation conducted jointly by the Department of Justice and the Department of Defense.  In July 1998, the firms announced their intention to abandon the transaction;  the Department of Justice then dismissed its lawsuit.

333.
The FTC has enforcement and administrative responsibilities under 37 separate Acts that deal with either of its two main missions-competition and consumer protection - or with both of them.  Antitrust law enforcement by the FTC may be triggered by letters from consumers or businesses, Congressional inquiries, pre-merger notification filings under the Hart-Scotting-Rodino Act, etc.  If the FTC has "reason to believe" a violation of the law has occurred, several courses of action are available.  First, it may accept a proposed Part 2 administrative consent agreement from the company or individual respondent.
348  After soliciting and considering public comment on the proposed resolution of the matter, the FTC may incorporate the agreement in a consent order, request the parties to modify it, or reject it if, on further consideration, it is deemed not to be in the public interest.  A company or individual signing a consent agreement need not admit a violation of the law, but must agree to stop the injurious practices, and sometimes to additional, "fencing-in" relief.  Second, if an agreement with the respondent is not reached, the FTC may issue a Part 3 administrative complaint that commences a formal trial held before an Administrative Law Judge.  If a respondent decides to settle the charges against it, it may enter into a Part 3 consent agreement, which ends the proceeding if the FTC accepts the agreement and, after the consideration of public comment, issues a consent order.  If the proceeding continues to completion, the Judge issues an initial decision and the case moves to the FTC for final disposition.  If a violation is found, the FTC may issue a cease-and-desist order or other relief.  Final orders of the FTC against a company or individual are appealable to a United States Court of Appeals.  Third, the FTC may file an action in federal district court for a preliminary injunction pursuant to Section 13(b) of the FTC Act to stop an anti-competitive practice temporarily pending an administrative proceeding.  Given the time constraints, this is the course most commonly followed in merger cases that are not resolved by a consent order.  Fourth, the FTC may file an action in federal district court for a permanent injunction and other equitable relief under Section 13(b) of the FTC Act.  This procedure has been used to seek monetary relief such as restitution under the court’s equitable powers in addition to an injunctive remedy.  In a case filed in December 1998 under Section 13(b), the FTC sought US$120 million in equitable relief from Mylan Laboratories and three other companies who were charged with restraint of trade, monopolization and conspiracy to monopolize the market for two kinds of widely prescribed anti-anxiety pharmaceuticals.

334.
The number of investigations initiated by the FTC has gone hand-in-hand with the increase in the number of mergers and acquisitions, which has more than tripled during the 1990s, rising from 1,529 transactions in fiscal year 1991, to 4,728 in fiscal year 1998 (Table III.24).
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335.
Most FTC cases are resolved through the negotiation of consent agreements through which the party in breach of some antitrust statute consents to comply with an order that will bring it into compliance with the breached statute.  However, consent agreements do not constitute an admission of a law violation.  When an agreement has been reached, the agreement is placed on the record for receipt of public comment, after which the FTC may issue a consent order that carries the force of law with respect to future actions.  Such orders apply to U.S. and foreign companies on a national treatment basis.  Violation of a consent order may result in a civil penalty of US$11,000.
350  In FY 1996, 31 consent orders were issued by the FTC under its "competition mission";  their number declined to 23 in FY 1997 (Table AIII.8).  Additionally, 60 consent orders were issued under the FTC's "consumer protection mission".  Also in FY 1997, four civil penalty actions, involving fines of between US$150,000 and US$5.6 million were settled with companies alleged to have violated the pre-merger notification requirement of the Hart-Scott-Rodino Act.  In FY 1998, a total of 50 enforcement actions were undertaken by the FTC, and 23 consent orders were issued (Table III.25).  As regards anti-competitive non-merger practices, the FTC brought 13 enforcement actions in FY 1998 challenging a variety of anti-competitive practices;  11 were resolved by consent agreements.  The FTC also won more than US$4.5 million in civil penalties in fiscal year 1998 for violations of pre-merger notification requirements and FTC divestiture order in merger cases.

Table III.24

Summary of mergers reported and actions taken, 1990-98 (fiscal years)

	
	1990
	1991
	1992
	1993
	1994
	1995
	1996
	1997
	1998

	Transactions reported
	2,262
	1,529
	1,589
	1,846
	2,305
	2,816
	3,087
	3,702
	4,728

	Filings receiveda
	4,272
	2,914
	3,030
	3,559
	4,403
	5,410
	6,001
	7,199
	9,284

	Transactions in which a second request could have been issued
	1,955
	1,376
	1,451
	1,745
	2,128
	2,612
	2,864
	3,438
	4,575

	Investigations in which second requests were issued
	89
	64
	44
	71
	73
	101
	99
	122
	125

	Federal Trade Commission
	55
	33
	26
	40
	46
	58
	36
	45
	46

	Department of Justice
	34
	31
	18
	31
	27
	43
	63
	77
	79

	Transactions involving a request for early termination
	1,975
	1,321
	1,403
	1,689
	2,081
	2,471
	2,861
	3,363
	4,323

	Granted
	1,299
	907
	1,020
	1,201
	1,508
	1,869
	2,044
	2,513
	3,234

	Not granted
	676
	414
	383
	488
	573
	602
	817
	850
	1,089


a
Two filings are usually received for each transaction; one from the acquirer, the other one from the acquired company.

Source:
Federal Trade Commission.

336.
One of the most prominent FTC cases in 1997 was the challenge of the proposed merger between Staples, Inc. and Office Depot, Inc., the two leading retailers of office supplies in the United States.  Despite the presence of numerous other retailers of office supplies, the court found that Staples and Office Depot were in a separate, “superstore” category because of product mix and service attributes that were not matched by other kinds of retailers.  Staples and Office Depot were the only superstores in many local markets, and had only one other superstore competitor in other markets.  The FTC presented extensive pricing data and documentary evidence demonstrating that other retailers were not able to constrain the pricing of the superstores.  Upon the court’s issuance of a preliminary injunction against the merger, the companies abandoned the transaction.  The FTC estimated that by stopping the merger, consumers were saved approximately US$1.1 billion over a five-year period.  Another major action in 1997 involved the merger of Ciba-Geigy Limited and Sandoz, two large multinational pharmaceutical firms.  The  FTC’s concern was that the merger would result in a monopoly in certain key patents relating to research in gene-therapy treatments for various forms of cancer and AIDS, and thereby lessen innovation in these products.  The FTC contended that the merger would make it less likely that the combined firm would be willing to cross-licence these patents with other firms engaged in research in this area, and thereby lessen both the incentives and the ability of these firms to continue development and commercialization of gene-therapy products.  The matter was resolved with a consent order allowing the transaction to proceed on the condition that the merged firm licence certain patents and other technologies to other firms so that they may continue to compete.

Table III.25

Principal FTC antitrust actions, fiscal year 1998

	Action
	No.
	Cases

	Merger preliminary injunctions
	3
	Cardinal Health/Bergen Brunswig;  McKesson/AmeriSource Health;  Tenet Healthcare/Doctors Regional.

	Merger consents
	21
	Dow Chemical/Sentrachem;  Guiness PLC/Grand Metropolitan;  CUC International/HFS Inc.;  Shell Oil Co. (joint-venture with Texaco Inc.);  Cablevision/Tele-communications;  S. C. Johnson/DowBrands;  Landamerica Financial Group, Inc./Commonwealth and Transnation;  Roche Holdings Ltd./Corange;  Federal Mogul/T&N;  Williams Companies/MAPCO;  Degussa Corporation;  Intel Corp./Digital Equipment;  Global Industrial Technologies/AP Green;  Gerald W. Schwartz/Ogden Aviation Food Services;  Nortek Inc/NuTon Inc.;  Albertson's/Buttrey;  Shell Oil/Coastal Corp.;  Medtronic/Physio-Control.

	Merger administrative complaints
	2
	Tenet Healthcare/Doctor's Regional;  Boral Ltd. (Monier Lifetitle).

	Merger-related civil penalty actions
	4
	Rite Aid Corp.;  CVS Corporation;  Loewen Group and Loewen International;  Columbia/HCA Healthcare.

	Non-merger consents
	11
	Urological Stone Surgeons, Inc. and Parkside Kidney Stone Centers;  Checkpoint Systems Inc.;  Sensomatic Electronics Corporation;  Stone Container Corporation;  Fastline Publications;  Institutional Pharmacy Network;  M. D. Physicians of Southwest Louisiana;  South Lake Tahoe Lodging Association;  Chrysler Dealers;  Unnamed;  Dentists of Juana Diaz;  Cuoma.

	Non-merger complaints
	2
	Summit Technology Inc. and VISX Inc.;  Intel Corporation.


Source:
Federal Trade Commission.

337.
Some of the most significant cases investigated by the FTC in fiscal year 1998 included the proposed mergers of the United States' four largest pharmaceutical wholesalers into two companies.  The FTC prevented the mergers, involving McKesson Corp's acquisition of AmeriSource Health Corp, and Cardinal Health, Inc.'s acquisition of Bergen Brunswig Corp, arguing in court that they would substantially reduce competition.  Another important case involved Tenet Healthcare where the FTC obtained a preliminary injunction against the proposed merger of the only two commercial acute care hospitals in Butler County, Missouri.
351  Among non-merger cases, the FTC challenged boycott activity in the Internet Auto Dealers matter (Fair Allocation System), where a group of 25 automobile dealerships threatened to boycott Chrysler if it did not agree to change its vehicle allocation system so as to restrict the number of vehicles available to competing dealers who offered low prices through marketing on the Internet.  The FTC obtained the dealers' agreement to an order prohibiting any such boycotts in the future.  In a case involving intellectual property, the FTC filed an administrative complaint against Summit Technology and VISX, Inc., the only two firms authorized to sell the equipment and technology used for laser eye surgery, on grounds that they had formed a joint venture to pool their patents in order to fix the level of royalty fees.  The firms dissolved the patent pool pending trial and subsequently agreed to a consent order, under which they agreed not to fix prices for the use of their lasers and patents (one remaining charge involving monopolization through fraud on the patent office is still in litigation).  An administrative case against Intel charged that the company sought to maintain a monopoly position in microprocessors by coercing certain customers, who also had microprocessor-related technologies, to license those technologies to Intel on Intel's terms.  According to the FTC, Intel accomplished this by refusing to provide information on its new technologies to customers that sued it over use of patents.  The case was settled in March 1999, when Intel agreed not to withhold information from such customers except in certain limited situations.  Another major action in 1998 was an administrative case that charged Toys “R” Us, the largest toy retailer in the United States, with suppressing competition by enlisting the agreement of major toy manufacturers to refrain from supplying the same toys to low-priced competitors such as "warehouse clubs" that sell products at a very low mark-up.  The FTC found that Toys “R” Us was able to extract such agreements from manufacturers because of its market power as the nation’s leading toy retailer, and that the agreements in fact had lessened competition.  The FTC issued a cease-and-desist order prohibiting Toys "R" Us from engaging in the challenged conduct.
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Competition policy enforcement and other agreements

338.
The United States has competition policy enforcement agreements with Australia, Canada, the EU, Germany and Israel.  New agreements with Australia and the European Union were concluded in the 1996-98 period.  Additionally, a U.S.-Japan Enhanced Initiative on Deregulation and Competition Policy under the U.S.-Japan Framework for a New Economic Partnership was subscribed in June 1997.

339.
The United States and the European Union reached a new agreement, in June 1998, on the application of positive comity principles in the enforcement of their competition laws.  The new agreement elaborates on the 1991 U.S.-EC Agreement Regarding the Application of Their Competition Laws, particularly on Article V, which calls for cooperation regarding anti-competitive activities occurring in the territory of one Party that adversely affect the interests of the other Party.  It supplements the 1991 agreement, which remains in force.  The 1998 agreement is aimed at ensuring that trade and investment flows between the signatories, and competition and consumer welfare are not impeded by anti-competitive activities.  The new agreement is also designed to rationalize the allocation of enforcement resources, by establishing cooperative procedures to relieve each Party from having to deal with anti-competitive activities that occur mainly in the other Party's territory.  In the case of the United States, the competition laws covered by the agreement are the Sherman Act, the Clayton Act (except as it relates to investigations pursuant to the Hart-Scott-Rodino Act), the Wilson Tariff Act, and the Federal Trade Commission Act (except as these sections relate to consumer protection).

340.
The U.S.-Japan Enhanced Initiative on Deregulation and Competition Policy signed in June 1997 under the U.S.-Japan Framework for a New Economic Partnership is aimed at addressing reform of relevant government laws and regulations that impede market access for goods and services.  Deregulation matters under the Enhanced Initiative are discussed in expert-level groups.  Under the Initiative, six working groups were created, dealing with telecommunications, housing, medical devices/pharmaceuticals, financial services, and structural issues (competition policy, distribution, and transparency).  The main deregulatory measures undertaken by Japan as reported in the First Joint Status Report of May 1998 included an intention to amend the Telecommunications Business Law to implement a long-run incremental cost methodology for interconnection rates;  the widening of the scope of business activities for subsidiaries of financial institutions;  and a reaffirmation of a commitment by the Japan Fair Trade Commission (JFTC) to effectively enforce and strictly apply the Antimonopoly Act.  Japan also agreed to establish study groups to consider systems to permit private parties to sue for injunctions against violations of the Antimonopoly Act, to submit legislation to abolish or narrow exemption systems including anti-depression and rationalization cartels, and to increase transparency in the government procurement bidding process by disclosing the scheduled price for public works projects after the results of the tenders are released.  Japan also raised regulatory issues of interest with the United States, including structural issues, transparency and other government practices, and in the areas of telecommunications, medical devices and pharmaceutical, and financial services.  The Second Joint Status Report, issued in May 1999, reported on a series of deregulatory measures taken by Japan, including a revision of its three-year programme for the promotion of deregulation.  The report also contained a series of U.S. deregulatory measures, actual or planned, in areas such as, financial services, government procurement, telecommunications and pharmaceuticals.


Consumer Protection

341.
Consumer interests are protected in U.S. legislation by the provisions of the Consumer Product Safety Act (15 U.S.C. Section 2051, et seq.).  The agency in charge of enforcing the Act is the Consumer Product Safety Commission, an independent regulatory agency created in 1973.  The Commission's main tasks include the protection of the public against risks of injury associated with consumer products;  the assistance of consumers in evaluating the safety of consumer goods;  the development of uniform safety standards for consumer products;  and to minimize conflict between state and local regulations.
353  The Commission, composed of five members appointed by the President for terms of seven years, administers four laws apart from the Consumer Product Safety Act:  the Flammable Fabrics Act (15 U.S.C. Section 1191, et seq.);  the Federal Hazardous Substances Act (15 U.S.C. Section 1261, et seq.);  the Refrigerator Safety Act of 1956 (15 U.S.C. Section 1261, et seq;  and the Poison Prevention Packaging Act of 1970 (15 U.S.C. Section 1471, et seq.).

342.
Consumer interests are also protected by the FTC under the FTC Act, which prohibits unfair or deceptive acts or practices, as well as a number of other Acts.  Some of these other Acts deal with consumer credit protection, and are under different Titles of the Consumer Credit Protection Act (15 U.S. Sections 1601-1693r).
354  Others refer to labelling or to false advertising
355, to consumer fraud prevention (Telemarketing and Consumer Fraud and Abuse Prevention Act), etc.  The Telephone Disclosure and Dispute Resolution Act of 1992 (15 U.S.C. Section 5701 et seq.) mandates the FTC to regulate pay-per-call services.  Section 701(b)(1) of the Telecommunications Act of 1996 extends the FTC 's regulation mandate by expanding the definition of pay-per-call services to include audio information or entertainment.

(b)
Regulatory framework and reform

343.
The Administrative Procedures Act (APA) defines the basic rulemaking process to be followed by federal government agencies.  The process is, in general, transparent and open to participation by foreigners.  Under the APA, petitions to issue, amend or repeal a regulation may be addressed to government agencies, which are obliged by law to respond.
356

344.
The general rule is a publication of a notice of proposed rulemaking in the Federal Register (available online free of charge), which contains the proposed rule or regulation, the name of the responsible agency for it, and invites public participation.  This invitation allows all interested persons, national or foreign, to provide their comments on the proposed rulemaking.  Once comments have been received and taken into account a notice of final rulemaking is published in the Federal Register, at the latest thirty days before the coming into effect of the proposed rules.  Responses to comments are included in notices of final rules.  Advance notices of proposed rulemaking may also be published in some cases, to allow for comments on certain issues prior to the formulation of a new or amended regulatory framework.

345.
The APA does not require that the effect of new regulations on international trade be taken into account.  Additionally, there is no statutory requirement to incorporate MFN and national treatment principles in U.S. domestic legislation.  However, the Office of Management and Budget (OMB) and the USTR are consulted occasionally when a proposed regulation touches trade issues, so as to verify its WTO-consistency.

346.
The main instrument used to evaluate the impact of new regulations is the development of Regulatory Impact Analyses (RIAs), a process started in 1974.  RIAs are developed by the agencies responsible for rule-making;  they analyse the economic effects of proposed regulations.  While these studies are generally structured as benefit/cost analyses, they vary in scope and detail.  Some are limited to a simple cost-benefit analysis;  others may consider (particularly for "significant" rules) social and environmental effects, effects on employment and productivity, effects on market efficiency, etc.  In some cases an assessment of alternative courses of action is provided, to highlight the reasons behind certain proposed regulations.

347.
The first major effort aimed at regulatory reform in the United States was undertaken in 1981, when Executive Order 12291 was issued.  This Order required agencies to issue only regulations that maximized net benefits, and to send their proposed regulations, together with a cost-benefit analysis, to the OMB for approval before the regulations became final.  It also required agencies to review their existing regulations with a view to eliminating those deemed unnecessary.  No time limit was specified for these reviews.

348.
The Executive Order on Regulatory Planning and Review (Executive Order 12866), issued on 30 September 1993, continued the reform programme started in 1981, but introduced several modifications to the framework in which it was conducted.  First, it limited the review mandate of the OMB:  in accordance with Executive Order 12866, only rules identified as "significant" must be sent to the Office of Management and Budget for review prior to publication in the Federal Register of their notice of proposed or final rulemaking.
357  Since the OMB no longer reviews proposed regulations or amendments that are not defined as "significant", this has limited considerably the number of reviews undertaken.
358  Executive Order 12866 also introduced a limited time frame for the conduct of reviews by the OMB, which now has a 90-day review period to offer recommendations to an agency.
359  In case of disagreement with the OMB's recommendation, the President, or the Vice President on the President's behalf, may resolve the dispute.
360  Recommendations made by the OMB are kept in public records, which are generally available to the public.

Annex III.1:  Textiles

1.
In 1997 the United States was the world's leading importer of textiles (US$12.46 billion) and clothing (US$50.30 billion);  it was also among the ten most important exporters of textiles (US$9.19 billion) and clothing (US$8.67 billion).
361  The United States imports textiles mainly from Canada, China, the European Union (EU) and Mexico (52.5% of total textiles in 1997).  Canada and the EU are also the main U.S. markets for exports of textiles, followed by Mexico;  together they accounted for 44.02% of total U.S. exports of textiles in 1997.  Imports of clothing into the United States originate mainly in China;  Hong Kong, China;  and Mexico, which together account for 36% of total imports.  Since 1992, Mexico has become an increasingly important supplier of clothing to the United States;  its share in total imports increased from 2.7% to 10.7% during 1992-97.  Mexico is also a major market for U.S. exports of clothing, followed by the Caribbean Basin Initiative (CBI) countries as a group.
362  Most of these goods being exported from the U.S. are "parts" of clothing, to be sewn into finished products and then re-imported into the United States.  There has been an ongoing shift in U.S. textile and clothing imports in the 1990s towards countries benefiting from preferential access to the U.S. market;  thus NAFTA partners and CBI countries have assumed a growing role.
363

2.
For 1999, the average MFN tariff on U.S. imports is 5.7%;  however, industries such as textiles (ISIC 321) and clothing (ISIC 322) operate behind average tariffs of 10.3% and 11.3% respectively.
364  Some subsectors, including clothing (HS 61), man-made filaments (HS 54), and staple fibre (HS 55) benefit from higher than average tariff protection, at 13.7%, 13.3%, and 13.2%.
365  Effective protection for the textile industry is higher, since the nominal average tariff on textile inputs is 3.0% while the nominal average tariff on fully processed goods is 10.1%.
366  Additional protection for textiles and clothing is provided through the quota system maintained under the WTO Agreement in Textiles and Clothing, although this protection is decreasing under the integration plan agreed in the Uruguay Round.  The subsidies that affected this sector seem to have been eliminated in fiscal year 1998.
367

3.
In 1998, the United States maintained quotas on imports of textile and clothing products of cotton, other vegetable fibers, wool, man-made fibres, and silk blends from 45 countries, of which 37 are WTO Members.  The quotas with WTO Members were carried over on 1 January 1995 from the former MFA regime and are now subject to the provisions of the WTO Agreement on Textiles and Clothing (ATC).
368  Imports of the aforementioned products from non-WTO members are subject to Section 204 of the Agricultural Act of 1956.
369  For Mexico, imports are now both quota and duty free, or subject to reduced duties, for "originating" textile and clothing products;  limits on "non-originating" textiles and clothing will be freed by 2004.

4.
The United States maintains a special programme with five WTO Members (Costa Rica, the Dominican Republic, El Salvador, Guatemala, and Jamaica) under the Caribbean Basin Economic and Recovery Act (CBERA), providing additional access to specific products through the establishment of guaranteed access levels (GALs), in addition to traditional specific limits established on similar products.  GAL-qualifying products must be assembled in the designated country from U.S.-formed fabrics cut in the United States, for re-export to the United States, or from U.S.-formed fabrics cut in the United States and subject to certain further processing in the designated country following assembly, for re-export to the United States.
370  These imports are subject to duty on the value added offshore.

5.
The ATC provides for the gradual and complete integration of clothing and textile products into WTO rules over a ten-year transition period.  As these products are integrated, any quantitative restriction on them is removed.  Full integration of all textile and clothing products and the consequent removal of all quotas is to be achieved by 1 January 2005.  Until the quotas are removed, they are subject to automatic increases in the annual growth rates, to be applied at each stage of the transition period.  In addition, more than 20 countries qualified under the ATC for small supplier status in the first and second stages, thus the growth rates applied on their existing restraints were advanced by one stage.
371

6.
Imports of textiles and clothing into the United States generally require an export visa, by agreement with the exporting countries involved.  A visa is an endorsement in the form of a stamp on an invoice or an export control licence executed by a foreign government.
372  It is used to control the exportation of textile and clothing products to the United States and to prohibit unauthorized entry of merchandise into the country.  A visa may cover either quota or non-quota merchandise, although in certain cases quota merchandise does not require a visa depending upon its country of origin.
373  Following a complaint to the WTO Textiles Monitoring Body (TMB) by India;  Pakistan;  and Hong Kong, China (in 1998), about the maintenance of this requirement for integrated goods, the United States decided to eliminate the visa requirement for imports of these goods, as of 1 January 1999.
374

7.
The United States met its ATC obligations for the first and second product integration stages on 1 January 1995 and 1 January 1998, respectively.
375  While integrating products from the four required categories of tops and yarns, fabrics, made-up textiles products and clothing, in both instances the integration of products was concentrated in yarns and was least noticeable in clothing.
376  In terms of products for integration, tops and yarns and fabrics represented roughly 65% of the imported volume (taking stages 1 and 2 together), while the share of clothing in the volume of imports integrated was 12.4%.

8.
In the first integration stage for the United States, the products involved were not subject to quotas and, hence, no restrictions were eliminated.  However, as a result of the second stage, 24 categories or parts of categories on which the U.S. maintained restrictions have been integrated and, as a result, such restrictions were eliminated on 1 January 1998.  Goods involved included, inter alia, babies clothing, down clothing, footwear, handkerchiefs, hosiery and carpets produced mainly in Asian countries, Brazil and Romania.
377  In addition, the United States agreed to eliminate restraints applied to imports of several product categories from Romania.
378

9.
Since 1996 the United States has made use of the special transitional safeguard mechanism in the ATC on four occasions:  once in 1996, involving El Salvador
379;  twice in 1997, involving Pakistan and Thailand;  and once in 1998, involving Pakistan.
380  The United States reached an agreement with El Salvador on a restraint measure on cotton and man-made fibre skirts (Category 342/642).
381  In the case of Pakistan the request to apply a safeguard measure was dropped after consultations;  while the United States and Thailand agreed on a restraint measure for synthetic yarn (Category 603).
382  On 24 December 1998, the United States requested consultations with Pakistan with respect to combed cotton yarn (Category 301) produced and manufactured in Pakistan.
383

10.
On 7 February 1995, the United States requested consultations with Pakistan on grounds of alleged circumvention of quotas by transshipment by Pakistani companies of products falling under U.S. Category 361 (cotton bedsheets).
384  Following consultations, a mutually satisfactory understanding was reached.
385

11.
On 19 November 1998, the EU requested consultations with the United States on the latter's alleged failure to implement commitments under a 1997 agreement regarding U.S. rules of origin.
386  The EU held that changes in 1996, disadvantage European textile exports since some EU textile products (e.g. certain fabrics, scarves and other flat textiles products) were no longer recognized as having EU origin.  The consultation was joined by:  the Dominican Republic;  El Salvador;  Honduras;  Hong Kong, China;  India;  Japan;  Pakistan;  and Switzerland.
387  Rules of origin have an impact on imports of textiles and clothing into the United States, since these determine where a product has been manufactured for duty and quota purposes.

12.
A U.S. anti-dumping investigation was initiated, on 20 August 1996, regarding imports of spun rayon single yarn originating in Austria;  it was concluded with a negative determination by the USITC, and the decision was published on 26 September 1997.  U.S. anti-dumping duties applied on imports of cotton shop towels and greige polyester cotton print cloth from China, imposed in 1983, are still in force and are subject to the sunset reviews by the U.S. Department of Commerce (DOC) and USITC.  A countervailing duty, applied in 1977, on cotton yarn from Brazil was revoked on 22 October 1998 as result of a sunset review, effective 1 January 2000.
388  Other goods subject to U.S. countervailing duties include wool from Argentina (1983);  cotton shop towels from Pakistan (1984), subject to a sunset review, with DOC determination due on 4 May 1999, and Peru (1984), subject to a sunset review, with determination due on 1 September 1999;  and textiles and textile products from Thailand (1985), which will be terminated on 1 January 2000 as a result of sunset determination made on 26 February 1999 (Chapter III(2)(iv)).

13.
Imports from China, the largest supplier of textiles to the United States, are regulated by a bilateral agreement.  The United States reduced China's textile quotas due to the illegal transshipment of Chinese-made textiles through third countries to circumvent quotas.
389

ANNEX III.2:  AGRICULTURE

(i)
Trade in agriculture
390

1.
In calendar year 1998, the United States was the world's leading exporter of agricultural products (US$51.7 billion) and the second largest importer (US$36.7 billion).
391  Major U.S. agricultural exports are cereals (wheat and coarse grains), soybeans and products, cotton, and meats (including edible meat offals).  In 1998, exports of these products accounted for some 48% of total agricultural exports.  The relative importance of corn, wheat and soybeans declined from the previous year due to lower prices.  With respect to imports, vegetables and preparations thereof, fruit and preparations thereof, coffee beans and products, and wine and beer are the top agricultural imports accounting for 42% of total imports in 1998.

2.
In 1999, U.S. agricultural exports to the Asian Pacific Rim are expected to fall by about US$3 billion to US$16.7 billion. About half of this decline is due to an expected fall in sales to Japan alone.  China;  Hong Kong, China;  the Republic of Korea;  and Taiwan should account for most of the remaining decline.  Sales to the European Union are forecasted to drop US$1 billion to US$7.3 billion.  On the other hand, the forecast for agricultural exports to Mexico and Canada calls for a modest $450 million increase to $13.4 billion.  Small declines are forecast for U.S. exports to the Middle East and Africa.  Exports to Russia should hold at about US$1.1 billion due to the food aid package.
392

(ii)
Border measures

3.
The average nominal MFN tariff for agriculture (WTO definition) was 10.8% in 1999 compared to an overall average of 5.7%.
393  Some 42% of the duties applied on agricultural goods are non-ad valorem.  As shown in Annex Table III.2.1 some agricultural subsectors, such as dairy products, sugar and sugar confectionery, and tobacco and manufactured tobacco products, benefit from higher than the average protection, at 22.3%, 15.7%, and 53.3%.  These subsectors also bear the highest percentage of tariff peaks (i.e. tariff rates three times higher than the simple applied MFN average).

4.
In the United States tariff quotas apply, inter alia, to beef, dairy products, sugar and some sugar products, peanuts, tobacco and cotton;  such measures cover 1.9% (some 198) of all tariff lines.  Over 90.8% of the out-of-quota tariffs are non-ad valorem duties compared to 28.3% of the in-quota rates.  The simple average in-quota MFN tariff rate is estimated at 9.5%;  while the corresponding average out-of-quota MFN tariff is set at 55.8%.  The degree to which tariff quotas are filled varies according to product.  Tariff quotas for products such as mandarin oranges, peanuts, and raw sugar have been filled for calendar years 1996-98;  while tariff quotas for other products including, cotton and dried cream have not been used at all or filled at very low levels (Annex Table III.2.2).
394  However, in most instances quotas are filled at levels above 90%.

Annex table III.2.1

Protection in selected agricultural sectors, 1999

(Per cent)

	HS Chapter/Description
	Ave. tariff
	Max. tariff
	Tariff peaksa
	Specific tariff

	04
Dairy produce, etc.
	22.3
	232.2
	42.2
	50.2

	17
Sugars and sugar confectionery
	15.7
	168.7
	18.2
	51.5

	18
Cocoa and preparations
	14.7
	191.5
	19.2
	43.6

	19
Preparations of cereals, etc.
	19.0
	151.7
	30.9
	26.5

	21
Miscellaneous edible preparations
	14.9
	109.8
	22.7
	44.3

	24
Tobacco, etc.
	53.3
	350.0
	25.0
	51.8


a
Three times the average simple MFN tariff.

Note:
All indicators were calculated including in-quota tariff lines.

Source:
WTO Secretariat.

5.
In accordance with Article 5 of the WTO Agreement on Agriculture, products subject to tariff quotas may also be subject to special safeguard provisions.
395  The United States notified the WTO that the volume-based special safeguard was applied in 1998 (from 10 August to 31 December) to imports of sheep meat (HS 0204.21.00, 0204.22.40, 0204.23.40, 0204.41.00, 0204.42.40, and 0204.43.40).
396  Lamb meat imports, not subject to the special safeguard are the object of a Section 201 (Escape Clause) investigation (section (2)(iv)).  Although price-based safeguards are in effect for all tariff quota products, the United States notified the actual application of safeguard duties during 1996 to dairy products, sugar and cocoa preparations.
397

6.
Import permits are required for most plants and some plant products to prevent the introduction of pests and diseases, and to protect endangered plant species.  To protect U.S. livestock and poultry against the introduction of diseases that do not exist in the United States, certain animals and animal products, organisms and vectors, and veterinary biological products are also subject to import permits granted by the U.S. Department of Agriculture (USDA).

7.
A licensing system is also in place for imports of sugars and syrup described in HTSUS subheadings 1701.12.10, 1701.91.10, 1701.99.10, 1702.90.10 and 2106.90.10 and certain dairy products that are subject to tariff quotas under the WTO Agreement on Agriculture.
398

Annex table III.2.2

In-quota tariff use, 1996-98

(Per cent)

	
	In-quota imports during period/Tariff quota quantity

	Description of products/Tariff item number(s)
	1996
	1997
	1998

	Beef:  fresh, chilled or frozen                                                                                       0201.10.10, 0201.20.10, 0201.20.30, 0201.20.50, 0201.30.10, 0201.30.30,0201.30.50 0202.10.10, 0202.20.10, 0202.20.30, 0202.20.50, 0202.30.10, 0202.30.30, 0202.30.50
	59.0
	66.5
	70.8

	Cream                                                                                                                               0401.30.05, 0403.90.04
	73.0
	52.6
	97.8

	Evaporated/condensed milk                                                                                          0402.91.10, 0402.91.30, 0402.99.10, 0402.99.30
	36.0
	45.9
	71.1

	Nonfat dried milk                                                                                                         0402.10.10, 0402.21.05
	94.0
	76.8
	96.4

	Dried whole milk                                                                                                          0402.21.30, 0403.90.51
	75.0
	99.5
	98.2

	Dried cream                                                                                                                   0402.21.75, 0403.90.61
	0.27
	0.29
	1.0

	Dried whey/buttermilk                                                                                                     0403.90.41, 0404.10.50
	9.9
	42.8
	38.5

	Butter                                                                                                                             0401.30.50‚ 0403.90.74, 0405.10.10
	88.2
	96.8
	99.4

	Butter oil/substitutes                                                                                                     0405.20.20, 0405.90.10, 2106.90.24, 2106.90.34
	90.0
	100.0
	97.8

	Dairy mixtures                                                                                                               0402.29.10, 0402.99.70, 0403.10.10, 0403.90.90, 0404.10.11, 0404.90.30, 0405.20.60, 1517.90.50, 1704.90.54, 1806.20.81, 1806.32.60, 1806.90.05, 1901.10.35, 1901.10.80, 1901.20.05, 1901.20.45, 1901.90.42, 1901.90.46, 2105.00.30, 2106.90.06, 2106.90.64, 2106.90.85, 2202.90.24
	53.0
	67.8
	68.5

	Blue cheese                                                                                                                     0406.10.14, 0406.20.24, 0406.20.61, 0406.30.14, 0406.30.61, 0406.40.54, 0406.40.58, 0406.90.72
	95.0
	93.5
	94.3

	Cheddar cheese                                                                                                                  0406.10.24, 0406.20.31, 0406.20.65, 0406.30.24, 0406.30.65, 0406.90.08, 0406.90.76
	96.0
	87.2
	98.3

	American type cheese                                                                                                        0406.10.34, 0406.20.36, 0406.20.69, 0406.30.34, 0406.30.69, 0406.90.52, 0406.90.82
	94.0
	86.6
	91.2

	Edam and Gouda cheese                                                                                               0406.10.44, 0406.20.44, 0406.20.73, 0406.30.44, 0406.30.73, 0406.90.16, 0406.90.86
	87.0
	77.0
	86.3

	Italian type cheese                                                                                                         0406.10.54, 0406.20.51, 0406.20.77, 0406.30.77, 0406.90.31, 0406.90.36, 0406.90.41, 0406.90.66
	..
	94.0
	94.6

	Swiss/Emmenthal cheese                                                                                                 0406.90.46
	..
	73.0
	81.2

	Gruyere process cheese                                                                                                 0406.10.64, 0406.20.81, 0406.30.51, 0406.30.81, 0406.90.90
	..
	71.0
	86.8

	Other cheese NSPF                                                                                                          0406.10.04, 0406.10.84, 0406.20.89, 0406.30.89, 0406.90.95
	..
	75.0
	85.7

	Lowfat cheese                                                                                                                   0406.10.74, 0406.20.85, 0406.30.85, 0406.90.93, 1901.90.34
	74.5
	55.6
	40.0

	Peanuts                                                                                    1202.10.40,1202.20.40,2008.11.25, 2008.11.45
	100.0
	100.0
	100.0

	
	Table III.2.2 (cont'd)

	Chocolate crumb                                                                                                               1806.20.24, 1806.32.04, 1806.90.15
	25.8
	78.0
	77.2

	Lowfat chocolate crumb                                                                                              1806.20.34, 1806.20.85, 1806.32.141806.90.25
	0.0
	0.0
	0.0

	Infant formula containing Oligosaccharides                                                                 1901.10.15, 1901.10.60
	5.5
	3.4
	100.0

	Green ripe olives                                                                                                           2005.70.02
	0.0
	0.0
	0.0

	Place packed stuffed olives                                                                                            2005.70.16
	30.0
	36.7
	45.5

	Green olives, other                                                                                                         2005.70.91
	40.0
	81.5
	51.8

	Green whole olives                                                                                                         0711.20.18, 2005.70.06
	26.0
	26.0
	25.3

	Mandarin oranges (Satsuma)                                                                                        2008.30.52
	100.0
	100.0
	100.0

	Peanut butter and paste                                                                                                2008.11.05
	95.5
	97.6
	92.0

	Ice cream                                                                                                                        2105.00.10
	1.0
	0.5
	1.4

	Animal feed containing milk                                                                                       2309.90.24, 2309.90.44
	17.6
	20.6
	14.4

	Raw cane sugar                                                                                                              1701.11.10
	100.0
	97.0
	96.5

	Other cane or beet sugars or syrups                                                                           1701.12.10, 1701.91.10, 1701.99.10, 1702.90.10, 2106.90.44
	93.0
	92.5
	92.5

	Other mixtures over ten per cent sugar                                                                          1701.91.54, 1704.90.74, 1806.20.75, 1806.20.95, 1806.90.55, 1901.90.56, 2101.12.54, 2101.20.54, 2106.90.78, 2106.90.95
	100.0
	100.0
	100.0

	Sweetened cocoa powder                                                                                                1806.10.10, 1806.10.34, 1806.10.65
	98.0
	97.8
	57.7

	Mixes and doughs                                                                                                         1901.20.30, 1901.20.65
	71.5
	62.0
	100.0

	Mixed condiments and seasonings                                                                                  2103.90.74
	39.0
	24.4
	24.8

	Tobacco                                                                                                                            2401.10.63, 2401.20.33, 2401.20.85, 2401.30.33, 2401.30.35, 2401.30.37, 2403.10.60, 2403.91.45, 2403.99.60
	
	77.0
	51.5

	Short staple cotton                                                                                                        5201.00.14
	5.2
	0.04
	0.34

	Harsh or rough cotton                                                                                                         5201.00.24
	0.0
	0.0
	0.0

	Medium staple cotton                                                                                                   5201.00.34
	0.0
	0.0
	0.0

	Long staple cotton                                                                                                          5201.00.60
	0.0
	0.05
	0.0

	Cotton waste                                                                                                                     5202.99.10
	0.0
	0.82
	0.0

	Cotton processed but not spun                                                                                          5203.00.10
	80.0
	9.2
	0.0


..
Not available.

Source:
WTO documents G/AG/N/USA/9, 11 March 1997, G/AG/N/USA/16, 28 May 1998, and G/AG/N/USA/23, 3 March 1999.

(iii)
Support programmes

8.
The Federal Agriculture, Improvement and Reform Act of 1996 (1996 FAIR Act) is the basic legislation governing farm policy for the period 1996-2002, which authorizes commodity support programmes for that period.
399  The 1996 Act removed the link between income support payments and current commodity prices and production.  It eliminated deficiency payments and the Acreage Reduction Programme (ARP).
400  The Export Enhancement Program (EEP), which has been in place since May 1985, was re-authorized until the year 2001 in the Uruguay Round Agreements Act of 1994.
401  The purpose of the programme is to enable exporters to offer prices that are competitive with those being offered by other countries' exporters in selected foreign markets.  Commodities eligible for assistance under this programme are wheat, wheat flour, feedgrains, rice, vegetable oil, frozen poultry, barley malt, pork and eggs.
402  No EEP bonuses were granted in fiscal year 1997.
403  In FY 1998 the EEP was used for coarse grains and poultry meat;  outlays amounted to US$1.205 million and US$862,500 respectively.
404

9.
The Dairy Export Incentive Programme (DEIP), was re-authorized by the Uruguay Round Agreements Acts of 1994, until 2001, and extended to 2002 by the Farm Bill.  Under the DEIP, payments are made in cash on a bid basis to entities that sell U.S. dairy products for export.
405  In FY 1997 government awards under DEIP amounted to US$121.5 million and in FY 1998 the awards totalled US$110.2 million.

10.
Export promotion is provided through the Market Access Program (MAP), which uses funds from USDA's Commodity Credit Corporation (CCC) to enter into agreements with the U.S. agricultural trade organizations, state regional groups, and cooperatives.  CCC funds are used to share the cost of overseas marketing and promotional activities, both of brand and generic promotions, in specified countries.  The MAP is administered by USDA's Foreign Agricultural Services.  The total allocation for MAP in FY 1998 was US$90 million.
406

11.
The CCC, administers export credit guarantee programmes for commercial financing of U.S. agricultural exports.  The Export Credit Guarantee Programme (GSM-102), which covers credit terms up to three years, and the Intermediate Export Credit Guarantee Programme (GSM-103), which covers longer credit terms up to ten years, underwrite credit extended by the private banking sector in the United States.  Products eligible for GSM-102 and GSM-103, are also eligible for the Supplier Credit Guarantee Programme (SCGP), under which the CCC guarantees a portion of payments due from importers under short-term financing (up to 180 days) extended directly by U.S. exporters to the importers for the purchase of U.S. agricultural commodities and products.

12.
As mentioned above, the 1996 FAIR Act replaced the production adjustment programmes (including planting restrictions, acreage idling, target prices, and deficiency payments) that were in effect for the 1991-95 programme crops (wheat, feed grains, upland cotton, and rice), with a fixed production flexibility contract (PFC) payment programme for 1996-2002.  The objective of the PFC is to support farming flexibility, while ensuring continued compliance with farm conservation and wetland protection requirement.

13.
Total annual PFC payments were established and fixed by law at the national level for each of the seven years of the contract period (1996-2002).  The distribution of these fixed annual payments was statutorily allocated among the contract commodities by a single set of percentages for all seven years.
407  Total spending levels for each fiscal year were also specified in the 1996 Act.
408

14.
To be eligible for coverage under a PFC, land must have attributable to it at least one crop acreage base established for contract commodities for the 1996 crop under previous law.  This would include land that participated in 1991-95 programmes for contract commodities and land that did not participate but was reported to USDA county offices and recorded as certified planted acreage for contract commodities.  The contract acreage for the commodity on the farm is the crop acreage base that would have been effect for the 1996 crop had deficiency payment provisions not been suspended.

15.
To be eligible for PFC payments producers are required to:  (a) comply with conservation and wetland protection requirements as established in the FAIR Act of 1996 on all of the producer's farms;  (b) comply with planting flexibility requirements;  (c) use the contract acreage for an agricultural or related activity;  (d) obtain at least the "catastrophic level" of crop insurance for each crop of economic significance or provide a written statement that waives any eligibility for emergency crop loss assistance
409;  and (e) file annual acreage reports on any fruit or vegetable plantings on contract acreage.

16.
The PFC payments for the 1997 crops (as of 31 December 1997) amounted to a total of US$6,3 billion, of which 61.2% was allocated to feed grains, 22.2% to wheat, 9.5% to upland cotton, and 7.1% to rice.
410  The PFC advance payments for the 1998 crop as of 31 December 1997 were US$5.7 billion of which 53.9% was for feed grains, 26.4% for wheat, 11.2% for upland cotton, and 8.4% for rice.  Annual payments are made no later than 30 September of each of fiscal years 1997-2002.  Producers may elect to receive 50% advance payments on 15 December or 15 January of the respective fiscal year.  There is an annual PFC payment limitation of US$40,000 per person.
411

17.
The non-recourse commodity loan programme, administered by the CCC, remains in effect for certain commodities.  This programme provides operating capital to producers of wheat, feed grains, cotton, peanuts, tobacco, rice, and oilseeds
412;  other objectives of this programme are to bring about a better balance between supply and demand of the commodities;  and to assist farmers in the orderly marketing of their crops.  Sugar processors are also eligible for non-recourse loans.  Farmers or processors of eligible products may pledge a quantity of a commodity as collateral and obtain a loan from the CCC at a commodity-specific, per unit loan rate.  The borrower may repay the loan with interest within a specified period and regain control of the commodity, or forfeit the commodity to the CCC after the specified period as full settlement of the loan with no penalty.  Producers of rice, upland cotton, wheat, feed grains, and oilseeds are allowed to repay non-recourse loans at less than the announced loan rate whenever the world market price (rice and upland cotton) or posted local price ("county" price) (wheat, feed grains, and oilseeds) for the commodity is less than the commodity loan rate.
413

18.
The CCC supports milk prices by buying butter, cheese, and non-fat dry milk from manufacturers at announced prices.
414  Under the Farm Bill Act of 1996, starting in the year 2000, a recourse loan programme, in which loans must be repaid, with interest
415, will be implemented for butter, non-fat dry milk, and cheese at loan rates equivalent to US$9.9 per hundredweight for milk, to assist processors in the management of dairy product inventories.
416

19.
Sugar prices are supported through non-recourse loans to sugar processors, available when the tariff-rate quota for sugar imports exceeds 1.5 million short tons (i.e. 2000 pounds).  Sugar programme loans are recourse loans in years when the tariff-rate quota is at or below 1.5 million short tons, but revert to non-recourse loans if the tariff-rate quota is increased above 1.5 million short tons.  The sugar loan rate remained fixed at its level of 1995.  The raw cane sugar loan rate is at 18 cents per pound and the sugar beet loan rate is 22.90 cents per pound.

20.
The peanut programme includes non-recourse loans, purchase agreements and a supply management programme.  Tobacco producers are supported through a price support loan programme and a national marketing quota for flue-cured and burley tobacco.

21.
Direct government payments for the 1997 programmes were US$5.2 billion.  Net lending costs (including marketing assessment receipts) during fiscal year 1997 were US$110.0 million.  During FY 1998, direct government payments amounted to US$6.6 billion and net lending costs were US$970.4 million.
417

22.
The Conservation Reserve Programme (CRP), which is aimed at reducing soil erosion, and sedimentation, improving water quality, and creating a better habitat for wildlife was extended by the 1996 Farm Act.  The participants in this programme, in return for annual payments, agree to implement a conservation plan for converting highly erodible cropland or other environmentally sensitive land to a long-term resource-conserving cover;  i.e. eligible land must be planted with a vegetative cover, such as perennial grasses, legumes, fobs, shrubs, or trees.  In FY 1997, US$1,6 billion were spent in this programme;  in FY 1998 US$1.8 billion;  and payments are estimated to amount to US$1.7 billion for FY 1999.
418

23.
The United States also notified other agricultural programmes of indefinite length, in the form of income tax concessions or exemption from otherwise applicable excise tax.  The total revenue loss due to such income tax concessions amounted to US$660 million in FY 1997;  the total revenue loss arising from excise tax exemptions, as notified by the authorities, cannot be calculated.
419

24.
As measured by the Producer Subsidy Equivalent (PSE), overall support has decreased significantly since 1986-88, from 32.5% to 22.8% in 1997.  This decrease is due to the marked fall in commodity-linked deficiency payments and non-commodity-linked PFC payments for crop producers.  However, there were slight increases in 1996 and 1997.  In 1997 the total PSE was estimated to have increased by 1%, due to a 19% increase in the overall direct payments, which was partly offset by an 8% reduction in market price support for milk.  Market price support is reflected over the last decade in the Consumer Subsidy Equivalent (CSE) and, given the heavy reliance on budgetary support, is much lower than the PSE.  As a result of the reduction in market price support for milk, the total CSE is estimated to have decreased in 1997.
420

Annex table III.2.3

Transfers associated with agricultural policies

(US$ billion and per cent)

	
	1986-88
	1996a
	1997b
	% Changec 1996 to 1997

	Producer Subsidy Equivalent (PSE)d

	Total PSE (US$ billion)
	32.5
	22.6
	22.8
	0.8

	Percentage PSE
	30
	15
	16
	

	
	
	
	
	

	Consumer Subsidy Equivalent (CSE)d

	Total CSE (US$ billion)
	-11.67
	-9.99
	-9.16
	-8.3

	Percentage CSE
	-13
	-8
	-8
	


a
Provisional.

b
Estimated.

c
Percentage changes in the PSE and CSE totals and total transfers have been calculated from unrounded data.

d
Calculated for a common set of 13 agricultural commodities (see Volume II, Part II).

Source:
OECD (1998c).

25.
During the period under review the United States has notified the WTO of three safeguard investigations involving agricultural goods.  No safeguard measures were imposed as a result of the first investigation in 1996, which involved fresh tomatoes and bell peppers.  The USITC continues to monitor imports of tomatoes and peppers into the United States.  This monitoring is required by the NAFTA Implementation Act.  In 1998, the United Stated notified the WTO of the imposition of a safeguard measure on imports of wheat gluten, for a period of three years.
421  A third investigation dealing with lamb meat is currently being held (section (2)(iv)(b)).

26.
Anti-dumping duties imposed on agricultural goods accounted for 3.3% of total anti-dumping duties in effect on January 1999.  Products affected include sugar from Belgium, Canada, and France;  fresh cut flowers from Chile, Colombia, Ecuador, and Kenya;  red raspberries from Canada;  kiwi fruit from New Zealand;  fresh garlic from China;  pistachio nuts from Iran;  canned pineapple fruit from Thailand;  frozen concentrate orange juice from Brazil;  preserved mushrooms from Chile;  and pasta from Turkey (section (2)(iv)(c)).
422  Sugar from the EC, fresh cut flowers from Chile, and pasta from Turkey are also subject to countervailing duties.  Other products subject to countervailing duties are fresh cut flowers from the Netherlands, and Peru;  pasta from Italy;  castor oil products from Brazil;  live swine and fresh, chilled and frozen pork from Canada;  pistachios from Iran;  and sugar from some EC countries.  A total of ten countervailing duty orders in effect on January 1998 applied to agricultural goods.

(iv)
Dispute settlement

27.
During 1996-98 the United States was involved in ten disputes regarding the Agreement on Agriculture and the Agreement on the Application of Sanitary and Phytosanitary Measures.  In seven cases the United States was a complainant;  there were three cases against the United States.

(a)
Complaints against the United States

28.
There have been five complaints against the United States all of which are still pending.  Canada requested consultations with the United States on 19 March 1999 regarding the initiation on 22 December 1998, of a countervailing duty investigation with respect to live cattle.  Canada contends that the initiation of this investigation is inconsistent with U.S. obligations under the Subsidies Agreement, including the fact that the written application filed with the U.S. Department of Commerce was not made by or on behalf of the domestic industry, and that there was not sufficient information provided with respect to the measures or actions alleged to be subsidies, for purpose of initiating an investigation under the SCM Agreement (WT/DS167/1).

29.
On 17 March 1999, the European Communities requested consultations with the United States concerning definitive safeguard measures on imports of wheat gluten.  The European Communities consider that these measures are in breach of U.S. obligations under the provisions of the Agreement on Safeguards, in particular, but not necessarily exclusively, of Articles 2, 4, 5, 8 and 12 of the said Agreement, and in violation of Article 4.2 of the Agreement on Agriculture, and Articles I and XIX of GATT 1994 (WT/DS166/1).

30.
Canada raised a complaint against the United States on 25 September 1998, regarding certain measures, imposed by the U.S. state of South Dakota and other states, prohibiting entry or transit to Canadian trucks carrying cattle, swine, and grain (WT/DS144/1).  Canada contends that these measures adversely affect the importation into the United States of cattle, swine, and grain originating in Canada.
423  Canada also makes a claim of nullification or impairment of benefits accruing to it under the cited Agreements. Canada invoked Article 4.8 of the DSU for expedited consultations in view of the perishable nature of the goods in question.

31.
Argentina requested consultations with the United States on 19 December 1997, concerning alleged commercial detriment to Argentina resulting from a restrictive interpretation, by the United States, of the tariff rate quota negotiated by the two countries during the Uruguay Round, regarding the importation of groundnuts (WT/DS111/1).
424

32.
The European Communities requested consultations on 18 August 1997 regarding U.S. ban on imports of poultry and poultry products from the EC by the U.S. Department of Agriculture's Food Safety Inspection Service (FSIS), and any related measures (WT/DS100/1).  The EC contended that although the ban was allegedly on grounds of product safety, the ban did not indicate the grounds upon which EC poultry products had suddenly become ineligible for entry into the U.S. market.
425  According to the authorities, the FSIS measure was lifted after the consultations.

(b)
Complaints by the United States

33.
On 25 April 1996, the United States requested the establishment of a panel regarding EC measures affecting meat and meat products (Hormones) (WT/DS26).  In this dispute, the United States claimed that measures taken by the EC, under the Council Directive Prohibiting the Use in Livestock Farming of Certain Substances Having a Hormonal Action, restrict or prohibit imports of meat and meat products from the United States, and are apparently inconsistent with some GATT Articles and some articles of the SPS Agreement, the TBT Agreement, and the Agreement on Agriculture.  A panel was established on 20 May 1996.

34.
The Panel found that the EC ban on imports of meat and meat products from cattle treated with any of six specific hormones for growth promotion purposes was inconsistent with Articles 3.1, 3.3, 5.1 and 5.5 of the SPS Agreement.  The report of the Panel was circulated to Members on 18 August 1997.  On 24 September 1997, the EC notified its intention to appeal certain issues of law and legal interpretations developed by the Panel.  The Appellate Body upheld the Panel's finding that the EC import prohibition was inconsistent with Articles 3.3 and 5.1 of the SPS Agreement, but reversed the Panel's finding that the EC import prohibition was inconsistent with Articles 3.1 and 5.5 of the SPS Agreement.  The report of the Appellate Body was circulated to Members on 16 January 1998.  The Appellate Body Report and the Panel Report, as modified by the Appellate Body, were adopted by the DSB on 13 February 1998. On 16 April 1997, the respondent requested that the "reasonable period of time" for implementation of the recommendations and rulings of the DSB be determined by binding arbitration.  The Arbitrator found the reasonable period of time for implementation to be 15 months from the date of adoption (i.e. 15 months from 13 February 1998);  it expires on 13 May 1999.

35.
A panel examined a U.S. complaint against Canada, dated 8 October 1997, concerning export subsidies allegedly granted by Canada on dairy products and the administration by Canada of the tariff-rate quota on milk.  The United States contends that these export subsidies distort markets for dairy products and adversely affect U.S. sales of dairy products.
426  On 2 February 1998, the United States requested the establishment of a panel, which was established on 25 March 1998 (WT/DS103/1).

36.
In April 1997, the United States requested consultations with the Philippines regarding the implementation of its tariff-rate quotas for pork and poultry.  The United States claimed that the delays in permitting access to the tariff-quotas may be inconsistent with several provisions of the GATT and the Agreement on Agriculture.  A mutually acceptable solution was found when the Philippines agreed to modify its regulations as of 5 March 1998.

37.
The United States also brought a complaint, dated 7 April 1997, regarding Japan's quarantine measures on imports of agricultural products (WT/DS76/1).  The United States alleged that Japan prohibits the importation of each variety of a product requiring quarantine treatment until the quarantine treatment has been tested for that variety, even if the treatment has proved to be effective for other varieties of the same product.
427  On 3 October 1997, the United States requested the establishment of a panel, which was established on 18 November 1997.  The Panel found that Japan acted inconsistently with Articles 2.2 and 5.6 of the SPS Agreement, and Annex B and, consequently, Article 7 of the SPS Agreement.  The report of the Panel was circulated to Members on 27 October 1998.  The Appellate Body, in a report circulated on 22 February 1999, recommended that the DSB request that Japan bring its varietal testing requirements  into conformity with its obligations under the SPS Agreement.
428  The DSB adopted the Appellate Body Report, and the Panel Report as modified by the APB, on 19 March 1999.

38.
At present two complaints by the United States are pending.  On 1 February 1999, the United States requested consultations with Korea in respect of an alleged Korean regulatory scheme that discriminates against imported beef by, inter alia, confining sales of imported beef to specialized stores, limiting the manner of its display, and otherwise constraining the opportunities for the sale of imported beef (WT/DS161/1).  The United States also alleges that Korea imposes a mark-up on sales of imported beef, limits import authority to certain so-called "super-groups" and the Livestock Producers Marketing Organization ("LPMO"), and provides domestic support to the cattle industry in amounts that cause Korea to exceed its aggregate measure of support as reflected in Korea's schedule.  The United States contends that these restrictions apply only to imported beef, thereby denying national treatment to beef imports, and that the support to the domestic industry amounts to domestic subsidies that contravene the Agreement on Agriculture.

39.
On 8 October 1997, the United States requested consultations with the EC regarding alleged export subsidies on processed cheese conferred without regard to export subsidy reduction commitments of the EU.  The United States claims that these export subsidies distort markets and may be inconsistent with seven provisions of the GATT, the Agriculture Agreement and the Subsidy Agreement.

ANNEX III.3:  STEEL

(i)
The steel industry in the United States

1.
The steel industry represented around 1% of U.S. GDP in 1998 and employed some 226,300 persons.  The importance of the sector has been declining since the mid 1970s, when the sector accounted for 3.5% of GDP and employed over 500,000 people. Between one fourth and one fifth of U.S. domestic consumption of steel involves imports.  The United States has been a net importer of steel since the mid 1980s.

2.
Steel production reached a peak of close to 150 million tonnes in the mid 1970s before starting a declining trend.  An all time production-low of 74.5 million tonnes was reached in 1982, after which production has generally been above 90 million tonnes per year.  Steel production in the United States has generally followed economic cycles closely:  it reached a low of 88 million tonnes in 1991, before rebounding during the 1990s, to a level of 97.5 million tonnes in 1998.  An exception to this linkage to the general economic cycle was observed in 1998, when steel production fell by some 1%, while consumption increased and imports soared.  Despite this decline in production, the United States became the world's largest steel producer in 1998 due to a sharp contraction in Japan's production.  Steel-making capacity in the United States was substantially increased between 1995 and 1998, by about 11 million tonnes for crude steel. Capacity utilization stood at 74% at the end of 1998.

(ii)
Trade policy measures applied on steel imports

3.
U.S. imports of steel were subject to voluntary restraint agreements (VRAs) for over 20 years.  VRAs were negotiated export restraints, which were generally used as safeguard measures to prevent imports from exceeding certain limits.  The existence of VRAs did not prevent domestic producers from filing Section 201(Escape Clause) petitions;  in fact, a number of VRAs were negotiated as a result of an escape clause petition and to avoid the imposition of safeguard measures.  The first VRAs were negotiated in 1969 with the EC and Japan, and were widely used during the subsequent twenty years.  In July 1989, the Administration launched the Steel Liberalization Programme, designed to eliminate VRAs in two-and-a-half years.  The use of VRAs was consequently terminated in April 1992.

4.
Apart from using VRAs, the United States has engaged in a number suspension agreements with foreign countries to obtain volume or price undertakings in the context of an anti-dumping or countervailing duty investigation (section (4)(iv)).  The WTO Agreement on Safeguards outlaws the use of voluntary export restraints such as the VRA.  Suspension agreements with WTO Members involving export volume undertakings have been outlawed as a result of the Anti-Dumping Agreement and are no longer used.  They are still used, however, in the case of non-WTO Members. In the case of WTO Members, suspension agreements of anti-dumping investigations must involve price undertakings:  an example of this is the suspension agreement with South Africa on cut-to-length carbon steel plate, concluded in November 1997.  Suspension agreements of countervailing duty investigations involving export volume undertakings are not explicitly outlawed by the Agreement on Subsidies and Countervailing Measures.  The United States maintains one such agreement, regarding steel products, with Argentina.  Four suspension agreements, with China, Russia, South Africa, and Ukraine were reached in 1997, reducing imports of Chinese, Russian and Ukrainian plate by 45%, 55% and 72%, respectively.  A total of five suspension agreements regarding steel products (with Argentina, China, Russia, South Africa, and Ukraine) were in effect on 1 January 1999.

5.
Between 1996 and 1998, 39 anti-dumping investigations regarding steel products were initiated in the United States, of which 22 were in 1998.  There were 13 countervailing duty investigation initiations in the same period:  five in 1997 and eight in 1998.
429  In 1998, the number of completed or initiated anti-dumping and countervailing duty investigations involving steel products reached 35.  These investigations focused both on unfair pricing practices and on subsidies, and in many cases, anti-dumping and countervailing duty investigations for the same product of the same country were conducted, leading to the imposition of both anti-dumping and countervailing duties.  An example is the determination by the USITC, on 1 September 1998
430, regarding imports of stainless steel wire rod from Germany, Italy, Japan, Korea, Spain, Sweden, and Chinese Taipei (Investigations Nos. 701-TA-373(F) and 731-TA-769-775(F)), which resulted in the imposition of anti-dumping duties on imports from Italy, Japan, Korea, Spain, Sweden, and Chinese Taipei, and of countervailing duties also for imports from Italy.  Over 100 anti-dumping and countervailing duty orders were in place on 1 January 1999, covering various steel products from 30 countries. (Table AIII.1)
431.  New final countervailing duty regulations were put in place in November 1998 (Section (4)(iv)), for which the Department of Commerce considered comments received from the steel industry.

(iii)
Recent developments

6.
Partly as a result of the Asian crisis and of strong economic conditions in the United States, in the first ten months of 1998, steel imports rose 30% over the same period in 1997, to 31.4 million tonnes.  Import penetration rose from 24.2% in the first ten months of 1997 to 29.5% in the same period in 1998.  Steel imports from Japan, Russia and Korea account for 78% of the increase.  Imports from Japan, for example, tripled in 1998 from the previous year, to some seven million tonnes.  Japan moved from being the third largest supplier of steel imports into the U.S. market in 1997, to the largest source of U.S. steel imports in 1998.  Imports from Russia increased by 47%.  Imports of hot-rolled sheet and coils, mostly from Japan and Russia, were among the fastest growing, increasing by 66.3% in the first ten months of 1998 compared to the same period the previous year;  they accounted for over one quarter of total steel imports.  Preliminary data from the Bureau of the Census, shows that steel imports, especially from Russia, Japan and Brazil, declined substantially in December 1998 and January 1999.

7.
The increase in imports, combined with a decline in domestic production, lower prices, falling capacity utilization and a decline in employment, prompted an increase in the number of petitions for anti-dumping and countervailing duty investigations by domestic producers, giving rise to a number of other actions and events, concluding with a Plan of Action for the industry prepared by the Executive.

(a)
Anti-dumping and countervailing duty investigations

8.
On 30 September 1998 a petition was submitted to the Department of Commerce to initiate an investigation to determine whether imports of certain hot-rolled flat-rolled carbon-quality steel products
432, from Brazil, Japan, and the Russian Federation, were being, or were likely to be, sold in the United States at less than fair value and to make a "critical circumstances" determination (which would allow duties to be levied retroactively, from a date 90 days prior to the preliminary determination of dumping by the Department of Commerce).  On 8 October 1998, in a policy bulletin (Change in Policy Regarding Timing of Issuance of Critical Circumstances Determinations), the Department of Commerce amended its previous practice with respect to the issuance of a critical circumstances determination.  The new policy allows a preliminary determination of critical circumstances to be issued prior to the date of the preliminary determination of dumping, provided there is adequate evidence of critical circumstances.
433  On 15 October 1998, the Department of Commerce initiated the investigations requested on 30 September
434, five days ahead of the statutory deadline.  On 13 November 1998, the USITC issued an affirmative preliminary determination of threat of material injury to the domestic industry from imports of hot-rolled steel from Brazil, Japan, and Russia.

9.
Subsequently, and in accordance with its revised policy, the Department of Commerce issued preliminary critical circumstances decisions in the investigations of imports of hot-rolled steel from Japan and Russia (but not from Brazil).  Additionally, the Department of Commerce expedited its preliminary determination by 20 days (prior to the statutory deadline);  it was announced on 12 February 1999, 25 days earlier than if a regular deadline had been followed.  Preliminary anti-dumping duties of between 25% and 67.5% were imposed for imports from Japan, and between 50.66% and 71.02% for imports from Brazil.
435  The duties may be applied retroactively from 14 November 1998 (due to the "critical circumstances" determination) if final duties are applied.

10.
In the case of Russia, a preliminary determination of dumping was issued on February 1999
436.  In the same month the Department of Commerce and the Ministry of Trade of the Russian Federation entered into negotiations pursuant to Article XI of the Agreement on Trade Between the United States of America and the Russian Federation, and reached an agreement whereby Russia would establish export limits and the United States would establish import restrictions on Russian exports to the United States for 16 steel products.
437  The agreement, which has a duration of five years, sets the beginning of the first export limit period on 22 February 1999, ending on 31 December 1999.  Subsequent export limit periods begin on 1 January and end on 31 December of each subsequent year;  export limits are to be increased by 3% of the previous year's export limit;  and this limit is to be increased or decreased by the result of multiplying the previous export limit by the percent change (up to 3%) in "Apparent U.S. domestic consumption of Certain Steel Products"
438, during the most recent twelve months for which data is available.  The Department of Commerce is in charge of making this calculation.
439

(b)
Steel action plan

11.
The Clinton Administration presented a report to Congress in January 1999 for a "Comprehensive Plan for responding to the Increase in Steel Imports" in response to a request from Congress.  The report contained a seven-point action plan, with a number of specific actions, some of which have already been put in place, including:  bilateral efforts to counter unfair trade practices;  enforcement of U.S. laws against unfair trade practices, including anti-dumping and countervailing duty and safeguards investigations;  expedited investigations;  tax relief;  and adjustment assistance for steel workers.


Bilateral negotiations

12.
Efforts have focused on Japan, Korea and Russia, which account for 78% of the increase in U.S. steel imports in 1998.  Attention has also turned to the European Union as a major steel consumer.  The United States created a Steel Task Force to monitor steel imports from Japan on a monthly basis, with the expectation that Japan's exports would return to 1997 levels in 1999.  The Action Plan calls for the use of WTO-consistent actions under U.S. trade laws, including self-initiated actions under Section 201, and anti-dumping investigations, to ensure that imports from Japan return to 1997 levels.  As mentioned earlier, the Department of Commerce decided to negotiate a suspension agreement with Russia.  Negotiations with Korea focused on the Korean Government's role with respect to steel producers, in response to a complaint from U.S. steel producers alleging that Hanbo Iron and Steel, a Korean mini-mill, had been provided government subsidies.  Korea pledged not to support or direct others to support Hanbo, which is now to be privatized.  Korea has also initiated the privatization of the Pohang Iron and Steel Company (POSCO), the world's second largest steel producer.  Furthermore, in talks with the European Union, the United States expressed its concern that EU quotas on steel imports from Russia may be causing a diversion of Russian steel exports into the United States, and pressed for further opening of the EU market to steel imports from Russia.


Trade law enforcement

13.
The Action Plan reaffirmed the administration's intention to "enforce U.S. trade laws to address the adverse impact that unfairly traded steel imports have on U.S. steel companies and jobs in a manner consistent with international obligations".


Expedited investigations

14.
As mentioned above, the Department of Commerce expedited the procedures in dumping cases on hot-rolled steel from Japan, Russia and Brazil filed on 30 on September 1998.  The Department of Commerce intends to expedite investigations as much as possible.  Critical circumstances determinations, which allow assessed anti-dumping duties to be applied retroactively, reaching back 90 days before the preliminary anti-dumping determination, are to be used when required, as demonstrated by the Department of Commerce's preliminary ruling of "critical circumstances" with respect to hot-rolled sheet imports from Japan and Russia on 23 November 1998.  The Action Plan also mentions the possibility of expediting safeguards investigations.


Early warning system

15.
The Department of Commerce developed in early 1998 an internal system to monitor and provide early warning on import trends for steel and other sensitive products (such as semiconductors, autos, paper, textiles and chemicals).  The system was designed to allow a swift response to potential import surges;  it uses preliminary import data, which could, in extraordinary circumstances, be released to the public by the Department of Commerce approximately 20 to 25 days prior to the current release date.


Tax relief

16.
Steel companies experiencing losses related to the manufacture or production of steel and steel products may, under the Action Plan, be allowed to offset these losses against taxes paid during the prior five years, instead of the current two-year carry-back period.  This would permit steel companies to obtain refunds for prior taxable years.  The amount of tax relief provided is estimated at more than US$300 million for the period 1999-2004.


Adjustment assistance for steelworkers

17.
The Action Plan established the creation of an interagency task force on steel adjustment assistance to help workers and communities identify and secure access to federal resources.  The task force includes the Departments of Labor, Commerce, Housing and Urban Development, Transportation, Education, Health and Human Services, Energy, and Interior, as well as the Small Business Administration.  The Department of Labor is in charge of certifying workers in steel and steel product plants to receive benefits and services under the Trade Adjustment Assistance (TAA) programme.  The Department of Commerce's Economic Development Administration (EDA) is in charge of developing economic adjustment strategies.  The EDA has been provided with an additional US$50 million in FY 1999 for economic assistance, including assistance to communities harmed by increased steel and other imports.  Under its Economic Development Assistance Programme, the EDA can provide grants to help implement an economic adjustment strategy;  revolving loan funds (RLFs), to support start-up or expansion activities of small businesses;  and grants for physical infrastructure improvements.

IV.
TRADE POLICIES IN SERVICES

(1)
Overview

1.
The services sector is by far the largest contributor to output and employment in the U.S. economy and the sector's importance has continued to grow during the period under review.  The sector accounted for 76.5% of GDP and 79.3% of total employment in 1997;  the sector's average annual growth rate (6.0%) during the period 1995-97 exceeded that of the U.S. economy as a whole (5.6%).  Services are also playing an increasingly important role in U.S. trade.  In 1998, services accounted for 28.0% of total U.S. exports and 16.5% of total imports.  Furthermore, whereas U.S. merchandise trade resulted in a deficit of US$248 billion in 1998, its trade in services generated a surplus of US$78.9 billion.  The dynamism of the services sector has been fostered by the rapid development of information technology and the emergence of electronic commerce is likely to enhance the importance of services in the U.S. economy.

2.
The provision of services through commercial presence has assumed greater significance in recent years.  While a majority of U.S. sales of services abroad prior to 1996 involved cross-border transactions rather than commercial presence, the values of sales through the two channels were about equal in 1996; that is, US$224.2 billion for cross-border exports compared to US$221.1 for exports through commercial presence.  By contrast, U.S. purchases of services from affiliates of foreign firms located in the United States were US$161.0 billion in 1996, considerably more than cross-border imports, which were US$142.0 billion.  These trends reflect the growing importance of GATS commitments made by the United States and other WTO Members to secure further market access in foreign markets, particularly by means of commercial presence (which often requires foreign direct investment in one form or another).

3.
In this context, the successful conclusion of negotiations on basic telecommunications and financial services at the WTO in 1997 was probably the principal achievement since the last Review as far as services are concerned.  The United States played a vital role in the success of these negotiations, by improving its initial offers and encouraging other WTO Members to improve theirs.  In telecommunications, the United States made commitments covering the entire range of basic telecommunication services, granting foreign firms access to local, long-distance and international services, using any means of technology, on a facilities-based or resale basis.  Nevertheless, some restrictions on foreign ownership remain.  In financial services, the United States removed its prior broad MFN exemption, which it had taken in the 1995 negotiations, and bound commitments on market access and national treatment for all subsectors;  however, it introduced an MFN exemption in the insurance sector, but this can be applied only in a specific instance.

4.
Transportation is one service sector that remains somewhat insulated from international competition.  As in many other countries, cabotage policies restrict the provision of domestic services both in maritime and air transport to U.S.-carriers.  In  addition, while the provision of international services is generally open to foreign competition, support measures such as subsidies and cargo preference requirements are in place to encourage the use of U.S. carriers, especially in maritime transport.  With regard to international aviation services, the conclusion of a number of bilateral "open skies" agreements has promoted the growth of air traffic in recent years.

5.
In the case of professional services, the U.S. federal system reserves the governance of professions to individual states;  each state has its own licensing regulations and licensing board to administer the regulations.  Although the absence of a uniform regulatory regime at the national level and divergent market access conditions at the state level may add to the complexity of market entry for foreign service providers, such diversity is not necessarily more of a disadvantage to foreign professionals than it is to American professionals.  A number of efforts have been made to accomplish greater uniformity across States in recent years.  These include the use of model laws for licensing regulations and uniform or multiple jurisdiction examinations through national coordinating professional bodies.  Additional efforts include the conclusion of mutual recognition agreements with foreign professional bodies.

(2)
Financial Services

(i)
Introduction

6.
The financial services sector in the United States, comprising banking, insurance, securities, and futures and options, is in the midst of significant change.  Technology and deregulation have increasingly blurred the traditional distinction between financial products.  These forces have also boosted merger and acquisition activities across different types of financial services firms which try to realize economies of scale.  This has led to an increased concentration of industry assets in a smaller number of companies.
1

7.
Globalization is another force driving the growth of the U.S. financial services sector.  In 1997, U.S. banking and securities firms generated cross-border exports of US$11.1 billion, compared to US$7.0 billion in 1995.
2  On the import side, the value of cross-border transactions increased from US$2.5 billion to US$3.9 billion during the same period.  The outcome was a trade surplus of US$7.2 billion in 1997.  According to available data, U.S. affiliate transactions in banking and securities services also recorded a trade surplus of US$6.9 billion in 1995, the latest year for which data is available.
3  Sales by a group of 75 foreign affiliates of U.S. firms amounted to US$13.6 billion, compared to purchases of US$6.8 billion from U.S. affiliates of foreign firms, representing a 14% and 7% increase, respectively, from 1994.

8.
In international trade in insurance services, affiliate transactions are more significant than cross-border transactions.  In 1996, U.S.-owned affiliates' sales abroad totalled US$41.3 billion, while foreign insurers in the United States generated US$56.0 billion through their U.S. affiliates, up from US$31.6 billion and US$48.8 billion, respectively, in 1994.  For cross-border transactions of insurance services
4, exports were US$2.4 billion and imports were US$5.2 billion, recording a trade deficit of US$2.8 billion in 1997.  In terms of premiums, in 1997, U.S.-based insurers received US$6.0 billion from overseas, and paid US$15.0 billion to foreign-based insurers to cover risks in the United States.  The majority of the outbound premiums paid to foreign-based insurers consisted of reinsurance, with Bermuda being the largest insurer to the U.S. market, accounting for 29% of total outbound premiums.
5

Table IV.1

Trade in financial services, 1993-97

(US$ million and per cent)

	
	1993
	1994
	1995
	1996
	1997
	Average growth rate (%)

	
	
	
	
	
	
	

	Cross-border transactions
	
	
	
	
	
	1993-97

	Exports
	
	
	
	
	
	

	Banking and securities
	4,999
	5,763
	7,029
	8,382
	11,064
	22.1%

	Insurance, net
	1,020
	1,676
	1,296
	1,971
	2,391
	28.8%

	Premiums
	3,981
	4,921
	5,491
	5,978
	5,952
	10.9%

	Losses
	2,961
	3,245
	4,195
	4,007
	3,561
	5.8%

	Imports
	
	
	
	
	
	

	Banking and services
	1,371
	1,654
	2,472
	2,995
	3,906
	30.4%

	Insurance, net
	3,095
	4,034
	5,360
	3,773
	5,208
	17.9%

	Premiums
	12,093
	14,075
	15,284
	14,652
	15,036
	5.9%

	Losses
	8,998
	10,041
	9,925
	10,879
	9,828
	2.6%

	Affiliate transactions
	
	
	
	
	
	1993-96

	Sales by foreign affiliates
	
	
	
	
	
	

	Finance, except banking
	..
	..
	..
	..
	..
	..

	Insurance
	27,575
	31,507
	38,630
	41,297
	..
	14.6%

	Sales by U.S. affiliates
	
	
	
	
	
	

	Finance, except banking
	6,195
	6,315
	7,096
	11,297
	..
	..

	Insurance
	44,327
	48,805
	51,562
	55,986
	..
	8.1%


..
Not available.

Source:
U.S. Department of Commerce, Bureau of Economic Analysis, Survey of Current Business, October 1998.

(ii)
Recent developments

9.
Legislation governing the financial services sector in the United States has long been divided along the lines of financial products and of geography.  There are multiple regulatory authorities both at the federal and state levels.  Technology and financial liberalization on a global scale led to the implementation of several pieces of legislation in the early 1990s.  Further changes took place in the period under the review (1996-98), as discussed below.
6

(a)
Banking services

10.
Foreign banks in the United States operate in different forms.  At the end of March 1998, 271 foreign banks from 59 countries operated through 469 agencies and branches, 88 U.S. banking subsidiaries, 144 representative offices, 12 Edge Corporations, and three New York State Investment Companies; while in December 1995 there were 270 foreign banks from 60 countries operating through 546 agencies and branches, 117 U.S. banking subsidiaries, 247 representative offices, 16 Edge corporations, and five New York State Investment Companies.  These U.S. offices of foreign banks controlled US$2.1 trillion in assets, accounting for approximately 20% of the total assets of the U.S. commercial banking system.  Agencies and branches are the most common form of operation, accounting for over 58% of the assets of the banking offices operated by foreign banks.  Foreign branches and agencies are involved primarily in wholesale banking, and seldom in retail banking; approximately 40% of their assets are accounted for by claims on other banks or other offices of their parent bank, 30% are loans to businesses or real estate loans, 12% are investments in securities, and less than 1% are consumer loans or mortgages.  Foreign bank branches and agencies accounted for about 28% of all loans to U.S. businesses.  Foreign banks may also engage in certain non-banking activities permitted under the Bank Holding Company Act (see below).

11.
The centrepiece of legislation governing the operation of foreign banks in the United States is the International Banking Act (IBA) of 1978.  Since its enactment, the application of national treatment to foreign financial institutions under U.S. law and regulation has been the principal guiding policy of the U.S. authorities.
7  At the same time, the United States is seeking to obtain national treatment for U.S. financial institutions operating abroad.  The IBA brought, for the first time, U.S. branches and agencies of foreign banks under federal banking laws and regulations, and allowed them to operate generally under the same conditions as those applicable to domestic banks.
8  It also offered foreign banks the option of establishing federally licensed branches and agencies.  The Act also gave the Federal Reserve Board (FRB) responsibility for overseeing foreign bank operations.  The Foreign Bank Supervision Enhancement Act (FBSEA) of 1991, amending the IBA, enhanced the FRB's supervisory and regulatory authority over foreign banks by requiring them to seek FRB approval before establishing U.S. offices, whether licensed by federal or state authorities.  The FBSEA prohibited the establishment of a branch, agency, or subsidiary bank by a foreign bank if the foreign bank was not subject to comprehensive consolidated supervision (CCS) by home country authorities.
9  The Riegle-Neal Interstate Banking and Branching Act of 1994, again amending the IBA, has generally granted foreign banks the same opportunities to engage in interstate banking and branching as those provided to domestic banks.
10  As a result, legislation has been in place giving effect to interstate banking by acquisition in all 50 U.S. states, the District of Columbia and Puerto Rico and to interstate branching by merger in the same jurisdictions, with the exception of two states (i.e. Montana and Texas), which initially exercised their "opt-out" option.  While, as of April 1998, inter-state branching by de novo establishment is permitted only in 13 states, the District of Columbia and Puerto Rico, it is anticipated by the U.S. authorities that additional states will permit de novo branching as consolidation continues in the banking system.

12.
Recent regulatory developments seem to have facilitated the entry and operation of foreign banks in the U.S. market.  For instance, the Economic Growth and Regulatory Paperwork Reduction Act (EGRPRA), signed into law in September 1996, relaxed the requirement contained in the IBA that foreign banks be subject to CCS by home country supervisory authorities in order for the FRB to approve the establishment of a branch or agency in the United States.  Under the EGRPRA, the FRB is allowed to use discretion to consider a foreign bank's application even if the bank is not subject to CCS in its home country, provided the bank's home country is actively working to establish a system of comprehensive consolidated bank supervision.
11  In addition, the EGRPRA imposes statutory time limits on the FRB's consideration of such applications of no later than 180 days after the receipt of the application.
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13.
The EGRPRA also brought the frequency of on-site examination of U.S. branches and agencies of a foreign bank into line with that of domestic banks, by extending to branches and agencies the exception that banks with total assets of US$250 million or less were eligible to be considered for an 18-month examination cycle, rather than a 12-month cycle, if they satisfy certain eligibility requirements.  Otherwise, both domestic and foreign banks are examined every 12 months.  Similarly, the EGRPRA amended the provision regarding examination fees for foreign banks, declaring that examination costs would be assessed by the FRB against foreign banks only to the extent that fees were collected by the FRB for examination of any domestic state member bank.  Previously, the law provided that foreign banks should be assessed for the costs of examination; however, according to the U.S. authorities, the FRB in practice did not charge foreign banks for the costs of examination as there was a statutory moratorium on such charges until the issue could be considered further.  This change is reflected in the U.S. GATS Schedule of Specific Commitments as a result of the 1997 WTO Financial Services negotiations, by dropping the previous  national treatment limitations.

14.
U.S. operations of foreign banking organizations (FBOs) are supervised by different regulatory authorities at both the state and federal levels as they are subject to different state and federal statutes. (Table IV.2).  The FRB may examine branches and agencies of foreign banks, coordinating its examinations with the appropriate federal or state supervisor.  In an effort to avoid duplication of supervisory tasks, in 1995, the FRB, in cooperation with the other supervisory agencies, adopted a joint programme for supervising the U.S. operations of FBOs ("FBO Supervision Program").  The programme encompasses all branches and agencies established by FBOs in the United States, all U.S. banks that are subsidiaries of FBOs, and all non-bank subsidiaries of FBOs authorized by the FRB to operate under Section 4 of the Bank Holding Company Act.
13  The objective of the programme is to integrate the individual examination findings of each U.S. office of an FBO into an assessment of the FBO's entire operations in the United States.  The FBO Supervision Program was revised in June 1998, aligning it with the Risk-Focused Framework for the Supervision of Large Complex Institutions applicable to domestic banks and bank holding companies.

Table IV.2

Operations of FBOs in the United States, 31 March 1998

	Type of office
	Number of offices
	Total assets (US$ billion)
	Description
	Supervision

	Branches
	296
	799
	Branches are legal and operational extensions of their parent foreign bank and have broad banking powers, including accepting limited uninsured deposits, lending, money market services, trade financing, and other activities related to the services of foreign and U.S. clients.
	FRB and either Office of the Controller of the Currency (OCC) if federal licence, or states if state licence.a

	Agencies
	173
	120
	Agencies have powers similar to branches, but may not accept deposits from U.S. citizens or residents.
	FRB and either OCC if federal licence, or states if state licence.

	Subsidiaries
	88
	300
	Separately capitalized legal entity chartered in the U.S. with shares owned or controlled by the parent foreign bank.  Banking powers and legal or regulatory restrictions are the same as those of any other domestic bank.
	OCC, or FDIC and state regulators, or FRB and states.

	Representative offices
	144
	..
	A marketing office/liaison between the head office of the foreign bank and its customers and correspondent banks in a state or region.  May engage in representational and administrative functions, but may not make any business decisions on behalf of the foreign bank.
	FRB and states.

	Edge Act Corporations or Agreement Corporations
	12
	3
	Edge Act Corporations are separate subsidiaries limited to international banking activities specified in the Edge Act.  Domestic activities permitted include receipt of deposits from foreign governments, financing of contracts, projects performed abroad, financing imports and exports.  Agreement Corporations are limited to essentially the same powers as Edge Act Corporations by agreement with FRB.
	Edge Act Corporations:  FRB;  Agreement Corporations:  FRB, states.

	Commercial lending companies
	3
	..
	Specialized non-depository institution authorized under state law.  May engage in borrowing and lending activities, including accepting deposits at off-shore facilities.
	FRB and states.

	Non-bank subsidiaries
	669
	497
	Non-bank subsidiaries of FBOs may engage in activities such as underwriting or dealing in certain securities to the same extent that U.S. bank holding companies may engage in such activities.
	FRB, states, and other federal regulators, depending on activities.

	Total
	1,412
	2,070
	
	


..
Not available.

a
There are also a limited number of insured branches that are supervised in part by the Federal Deposit Insurance Corporation.

Source:
U.S. General Accounting Office, Foreign Banks - Opportunities Exist to Enhance Supervision Programme as Implementation Proceeds, GAO/GGD-97-80, May 1997;  and the U.S. Department of the Treasury (1998), National Treatment Study.

15.
Federal banking agencies are required by law to attempt to reduce the regulatory burden on financial institutions.
14  As part of the most recent comprehensive review, the FRB has revised several regulations which had an impact on the FBOs' operations in the United States.  For instance, in 1997 the FRB revised Regulation Y, providing, among other things
15, for a streamlined and expedited review process for bank and non-bank applications submitted by bank holding companies and FBOs qualifying as "well-capitalized"
16 and "well-managed"
17 under the Bank Holding Company Act.  To provide for national treatment of FBOs, the revision included provisions allowing the use of capital standards and definitions of the home country of an FBO for purposes of determining whether the FBO was meeting the "well-capitalized" requirement in the streamlined review process, provided that those standards were consistent with the Basle Capital Accord.
18  The currently proposed revisions of Regulation K, issued by the FRB for public comment in December 1997, also contain several changes that would affect the operations of foreign banks in the United States.  These include increased flexibility in having FBOs qualify for the exemptions to the non-banking restrictions contained in Section 4 of the Bank Holding Company Act;  implementation of statutory changes with respect to the interstate operations of foreign banks operating in the United States
19;  and a streamlined and expedited review process for FBOs to establish offices in the United States.

16.
The Office of the Comptroller of the Currency (OCC), in 1993, initiated a comprehensive programme to revise all of its regulations to reduce the burden on national banks and federal branches and agencies.  In 1996, the OCC revised its regulations related to international banking activities, now found in Part 28, by removing the requirement for two separate filings by national banks when they establish a foreign branch or acquire certain foreign investments.  Under the new regulation, the OCC accepts a copy of an application form, notice, or report submitted by a foreign bank or a federal branch or agency to another federal regulatory agency that covers the proposed action and contains substantially the same information that would be required by the OCC.  Revised Part 28 also consolidates the substantive requirements governing international banking operations supervised by the OCC into a single, comprehensive regulation.  The OCC also revised Part 5, Rules, Policies, and Procedures for Corporate Activities, providing for a streamlined rules, policies, and approval process for applications and corporate filings by national banks, and federal branches and agencies, and for operating subsidiary applications.  More recently, the OCC also reduced the regulatory burden on federal branches and agencies by eliminating several regulatory requirements, including a specific allowance for loan and lease losses (ALLL);  a 10% of assets threshold, used to identify concentrations of assets; and a numerical limit on net due from head office positions.
20

(b)
Securities services

17.
The Securities Exchange Act of 1934 (Exchange Act) grants the Securities and Exchange Commission (SEC) regulatory authority over U.S. securities markets and dealers.  National treatment is granted to foreign brokers and dealers regarding registration with the SEC.  The U.S. federal securities laws generally require broker-dealers, whether foreign or domestic, to register with the SEC if they seek to do business with (i.e., solicit) U.S. persons. Foreign and U.S. broker-dealers are subject to the same requirements.  U.S. law exempts foreign broker-dealers from the registration requirements under limited circumstances.  Most states require broker-dealers to register with the state regulatory authorities for business conducted within the particular state.  The Investment Advisers Act of 1940 grants the SEC regulatory authority over domestic and foreign investment advisers.
21  States are precluded from requiring that SEC-registered, non-resident foreign investment advisers register with the state regulatory authorities.  The Securities Act of 1933 prescribes disclosure and antifraud standards for offering securities in the United States, and requires registration of securities with the SEC prior to their offer or sale.  In principle, public offering and periodic reporting requirements for foreign issuers are the same as those for domestic issuers, though the SEC has adjusted its disclosure requirements to accommodate foreign issuers because of differences in legal and accounting practices between countries.
22

18.
The National Securities Markets Improvement Act of 1996 (NSMIA), revising parts of the Securities Act, reallocated responsibilities related to securities offerings between the federal and state governments, based on the nature of the offering.  Among other things, the Act prevents states from directly or indirectly prohibiting, limiting or imposing any conditions on offerings of certain securities, including those listed on the New York Stock Exchange, those quoted on the National Market System of the National Association and Securities Dealers Automated Quotation (Nasdaq), and securities issued by registered investment companies.  The NSMIA also reallocated federal and state responsibilities for the regulation of investment advisers.

19.
In March 1998, the SEC issued an interpretative release, which provides guidance on the application of U.S. federal securities laws to the use of the Internet by foreign issuers, investment companies, broker-dealers, exchanges, and investment advisers.
23  The release states that, for purposes of registration requirements, offshore Internet offers, solicitations, or other communications would not be considered to be targeted to the United States if issuers, broker-dealers, exchanges, and investment advisers implement measures that are reasonably designed to guard against sales, or the provision of services, to U.S. persons.

20.
The core participants in the U.S. government securities market are 30 primary dealers, half of which are foreign-owned from six countries.
24  The Primary Dealers Act of 1988 provides that foreign-owned dealers are accorded essentially the same treatment as domestically owned dealers, as long as U.S. firms operating in the government debt markets of the foreign country are accorded "the same competitive opportunities" as domestic companies operating in those markets.
25  Pursuant to the Act, the FRB conducted examinations of the government debt markets in the United Kingdom, Japan, Switzerland, Germany, France and the Netherlands, and concluded that U.S. firms were generally granted national treatment in dealing in government securities in those markets.

(c)
Futures and options services

21.
The U.S. commodity futures and options markets have experienced dramatic growth;  exchange futures and options trading has increased by more than 100% in the last decade (from 295 million to 630 million contracts), and in 1997-98 alone, the number of futures and option contract transactions grew from almost 555 million to 630 million.  The Commodity Exchange Act (CEA) grants the Commodity Futures Trading Commission (CFTC) regulatory authority over futures and options trading in the United States.  Persons who transact business on designated domestic contract markets for either U.S. or foreign customers must register with the CFTC as futures commission merchants (FCMs) and must comply with all of the CFTC's regulatory requirements applicable to registrants, or must obtain appropriate exemptive relief.
26  Foreign FCMs are treated no less advantageously than domestic firms.
27  Persons located either within or outside the United States who transact business for U.S. customers on foreign markets either must register with the CFTC as FCMs or must obtain appropriate exemptions.

22.
CFTC Rule 30.10 provides that persons otherwise required to be registered as FCMs located outside the United States who solicit or accept orders and related funds from U.S. customers solely for foreign futures or option transactions and who are subject to a comparable regulatory scheme in their home country jurisdiction may obtain exemptions from registration.
28  CFTC Rule 30.5 provides similar exemptive relief for foreign persons other than those required to be registered as FCMs
29, i.e., non-domestic introducing brokers (IBs), commodity pool operators (CPOs), or commodity trading advisors (CTAs).
30  In general, properly registered or exempt persons may offer or sell most foreign exchange-traded futures and option products to U.S. persons without additional approvals.  Special procedures apply to the offer and sale of foreign stock index and sovereign debt products.  Conditions for these types of products are similar to those applicable to domestic products.  Futures on individual equity and other securities that are not exempt under the U.S. securities laws, whether domestic or foreign, are prohibited.

23.
In light of the changes in the futures and options industry since the adoption of the Part 30 rules in 1987, and its experience with implementing Part 30, the CFTC recently modified certain of its Part 30 rules.  These modifications assure that foreign CPOs and CTAs provide protection to U.S. customers equivalent to those required of domestic CPOs and CTAs.

(d)
Insurance services

24.
With more than US$830 billion in gross insurance premiums in 1997, the U.S. insurance market is the largest in the world.  The insurance services sector in the United States is regulated at the state level; insurers must meet the licensing and operating standards of each state in which they do business.  Solvency regulation rests primarily with each insurer's home state but rate regulation is performed by all states for insurance firms operating in their respective jurisdictions.  The National Association of Insurance Commissioners (NAIC), a national organization of state insurance regulatory authorities, coordinates or standardizes regulatory requirements through the issuance of NAIC model laws.  The NAIC accredits states that have enacted model laws (or their equivalent) and meet certain performance criteria.

25.
Since 1996, the state insurance regulators, through the NAIC, have pursued an initiative known as State Regulation 2000 (SR2000) as part of the NAIC's ongoing effort to strengthen the insurance industry regulation, in particular in the areas of agent licensing, insurer licensing, rate and form filing, and financial reporting.  The main goals of the SR2000 are to:  (i) provide states with new regulatory tools to enhance their ability to regulate the insurance industry;  (ii) eliminate licensing and approval barriers in multiple states;  (iii) leverage technology and automation initiatives to achieve economies of scale;  and (iv) increase uniformity and consistency across state boundaries.

26.
In the area of agent licensing, the Insurance Regulatory Information Network, an affiliate of the NAIC, has developed and will implement the Producer Database (PDB) and the Producer Information Network (PIN).  The PDB, an electronic database consisting of information relating to insurance agents and brokers, links participating state regulatory licensing systems into one common repository of producer information.
31  The PDB sends an electronic notification to state users if administrative action is taken against a licensed producer in their state or if a broker  no longer holds an active resident licence.  The PIN is an electronic communication network, which links state insurance regulators with the entities they regulate, to facilitate the electronic exchange of producer information.  Data standards have been developed for the exchange of licence application, licence renewal, appointment and termination information.

27.
With respect to insurer licensing, the Uniform Certificate of Authority Application is designed to allow foreign insurers to file copies of the same application for admission in numerous states.  While each "Uniform State" still performs its own, independent review of each application, the need to file different applications, in different formats, has been eliminated for all states that accept the uniform application.  Currently, the "Uniform States" are the states of Alabama, Alaska, Arkansas, California, District of Columbia, Indiana, Kansas, Maine, Nebraska, Nevada, North Dakota, Pennsylvania, South Carolina, West Virginia and Wyoming.

28.
The System for Electronic Rate and Form Filing (SERFF), which is a joint initiative between state insurance regulators and the insurance industry, enables insurers to submit rate and form filings electronically to state reviewers, reducing the time and cost involved in making regulatory filings.  Currently, 25 states are licensed, with many of these ready for "live filings", while ten other states are waiting.  In addition, 40 major insurance companies with over 225 companies, subsidiaries and affiliates are using the SERFF.  By the end of 1999, the NAIC expects to have up to 45 states licensed, with at least 30 states installed and using SERFF for filing reviews; and with up to 500 major companies, subsidiaries or affiliated companies using SERFF.

29.
The NAIC is undergoing an extensive rewriting of its financial reporting programmes.
32  Currently, the NAIC accepts the filing of annual financial statement data through the Internet.  These include annual filings for:  property and casualty; life, accident and health;  fraternal; title;  health maintenance organizations;  hospital, medical and dental service or indemnity corporations;  and risk-based capital reports.  Filing through the Internet is an alternative method to the traditional diskette filing.  The Internet Filing Web Site has been developed with the goal of added speed and convenience for participating companies.

(iii)
International agreements

30.
The United States played a vital role in the WTO Financial Services negotiations concluded in December 1997.  The United States removed its prior broad MFN exemption, which it had taken in the 1995 negotiations, and bound commitments on market access and national treatment for all subsectors included in the Annex on Financial Services in the GATS, and in accordance with the Understanding on Commitments on Financial Services.
33  However, the United States introduced an MFN exemption in the insurance sector, which applies in a circumstance of forced divestiture of U.S. ownership in other WTO Member countries.
34  The United States also introduced additional commitments in the form of two papers: one was on harmonization of state regulation in the insurance sector;  and the other pertained to regulatory reform on a non-discriminatory basis in banking and securities, including authorization, under Section 7(d) of the Investment Company Act of 1940, for the SEC to permit a foreign investment company, subject to certain prudential findings, to register and publicly offer its shares in the United States, and an enhanced framework for supervision of foreign banks.  These are based on commitments by the United States under the U.S.-Japan bilateral agreements on insurance, banking, and other financial services.

31.
The new U.S. Schedule of Specific Commitments includes several improvements.  In banking services, the United States bound the provision of national treatment with regard to the fees for FRB's examinations of foreign banks.  It also made commitments to provide market access and national treatment to foreign banks with respect to interstate branching by merger in all U.S. jurisdictions except in Montana and Texas.
35  However, the United States left interstate branching by de novo establishment unbound.  Some states also removed restrictions on the citizenship requirements for the boards of directors of depository financial institutions (Ohio, Oklahoma, Oregon and Virginia; however, West Virginia newly inscribed the restriction in the Schedule);  restrictions on the issuance of branches or agency licences to foreign banks (Maine, Nevada, New Hampshire, Ohio and Utah);  and restrictions on the opening of representative offices by foreign banks (Hawaii, Nevada, New Hampshire, New Jersey, Ohio, Utah and West Virginia).  In insurance services, while some states removed restrictions, others added them in the Schedule.  It is difficult to assess whether the new Schedule overall constitutes more liberal commitments than the previous one.  For instance, while one state (Kansas) removed the citizenship requirement for the board of directors of locally licensed insurance firms, two states (Oregon and New York) added the requirements in the Schedule.  Moreover, four states (Arkansas, Maine, Missouri and Texas) newly inscribed the citizenship requirements for incorporators of insurance companies.  The state residency requirements were added by two states (Arkansas and North Dakota) but withdrawn by one (New Jersey).

32.
The United States reached a bilateral agreement on insurance, with Japan in December 1996, which was later incorporated into the additional commitments of Japan's Schedule of Specific Commitments as a result of the WTO Financial Services negotiations.  Under the agreement, Japan agreed to take actions to deregulate the primary life and non-life insurance sectors where Japanese insurers had the dominant market share.  Japan also agreed to "avoid radical change" in the third sector (i.e. personal accident, cancer and medical insurance), for two-and-a-half years following Japan's full implementation of those specific primary sector deregulation measures, as well as to protect non-Japanese insurers operating in the third sector from full competition from Japanese companies until January 2001, subject to certain conditions.  On 1 July 1998, the date set by the agreement for Japan to complete implementation of the final set of its primary sector deregulatory measures, the United States expressed dissatisfaction with Japan's implementation of the agreement, in particular, regarding rating organization reform and the product approval process.
36  Japan, however, has expressed its view that it has fully implemented its commitments.  A bilateral consultation between the two countries was held in April 1999.

(iv)
Financial market integration

33.
The U.S. financial services market has long been segmented by regulatory barriers along financial product lines.  The Glass-Steagall Act of 1933 has restricted banks from underwriting or dealing in securities of non-governmental issuers.  In general, banks and bank holding companies have been limited in their ability to sell and underwrite insurance.
37  These regulatory barriers have been relaxed in recent years in response to financial market liberalization and integration at the global level.  The emergence of new information technology seems to have reinforced this trend.

34.
Section 20 of the Glass-Steagall Act permits subsidiaries of bank holding companies to underwrite and deal in securities as long as they are considered not to be "engaged principally" in underwriting and dealing.  In allowing such activities to subsidiaries, the FRB has made them subject to a limit on the amount of total revenue that they can derive from the activities of these subsidiaries (so-called Section 20 subsidiaries) and certain prudential restrictions (firewalls).
38  The permissible revenue limit was increased from 10% to 25%, effective March 1997.  The FRB also streamlined the firewalls applicable to the activities of Section 20 subsidiaries, by eliminating restrictions that had proved unduly burdensome or unnecessary in light of other laws or regulations and consolidating the remaining restrictions in a series of eight operating standards, effective 31 October 1997.

35.
The long-standing segmentation of bank and insurance businesses has also eroded.  Life insurers have shifted their focus from traditional life insurance products to annuities and other investment-type products.
39  Such a trend is supported by two recent U.S. Supreme Court decisions, which recognized a broad permission for national banks to sell insurance in towns with a population of less than 5,000, and established that annuities were financial investment products rather than insurance products.
40  This shift has brought life insurers into direct competition with banks, securities firms and mutual funds.

36.
The U.S. Congress has been debating and considering modernization of U.S. financial legislation for many years, including the current session of the 106th Congress (1999-2000).  Although the House Banking Committee and the Senate Banking Committee have passed different versions of the legislation, both bills have many elements in common.  The proposed legislation would repeal provisions of the Glass-Steagall Act that restrict affiliations and interlock personnel between banks and securities firms.  The legislation would allow qualifying bank holding companies to control banking, securities, and/or insurance firms, provided that all the insured bank affiliates are well capitalized and well managed.  The proposed legislation would enhance market access and provide for national treatment of foreign service providers.  If existing restrictions on sales of various financial services by affiliated companies are relaxed, consumers would be able to engage in "one-stop shopping," which would allow financial companies to realize greater economies of scale and scope.  It may be necessary, however, to ensure that such consolidation of activities in financial conglomerates does not result in anti-competitive outcomes.
41  Under the proposed legislation, bank holding companies qualified to engage in an expanded range of activities generally would be supervised by the FRB, and their securities, banking, and insurance affiliates would be functionally regulated under other federal and state securities, banking, and insurance laws (i.e., the Securities and Exchange Commission for securities activities, federal/state banking regulators for banking activities, state insurance regulators for insurance activities).  In the 105th Congress (1997-98), financial services modernization legislation was passed by the House of Representatives in May 1998 by a vote of 214-213; a different version, which came out of the Senate Banking Committee in September 1998, was not adopted by the Senate before the Congress adjourned, and therefore was not enacted.

(3)
Telecommunications Services

(i)
Introduction

37.
The United States is the world's largest telecommunication services market, accounting for about 30% of the world's estimated US$825 billion in revenues in 1999.
42  The dynamic performance of the U.S. telecommunications sector in recent decades is due to fast technological innovation as well as the deregulation of what had previously been monopolies at the state, regional, or local level.  Operating revenues in telecommunications services grew at an average rate 10.3% in 1995.
43

38.
Cross-border trade in telecommunication services, encompassing both basic and value-added service
44, has continued to grow relatively quickly; exports increased from US$3.2 billion to US$3.8 billion and imports from US$7.3 billion to US$8.1 billion in the period of 1995-97.
45  The dominant mode of trade is cross-border transactions, which involve the placement of a call in the home market and the termination of the call in a foreign market (and vice versa). 
46  During the period, the United States recorded a large payments deficit;  that is, outgoing calls exceeded incoming calls.  Factors contributing to this deficit include the average length of calls, relatively low U.S. international calling prices (owing, inter alia, to strong domestic competition), the exchange rate of the U.S. dollar, the relatively high income per capita of the United States, and the overall magnitude of foreign direct investment abroad.
47  Call-back services constitute only a small share of international service minutes contributing to the trade deficit;  the share is estimated to be between 4-8% of traffic on some routes.

39.
Commercial presence as a mode of supply has recently become significant, as many public telecommunication operators around the world have been partially or wholly privatized and foreign-ownership restrictions have been liberalized unilaterally or through multilateral agreements such as the WTO Basic Telecommunications Agreement.  Between 1995 and 1996, sales of telecommunications services by foreign affiliates of U.S. firms almost doubled from US$3.2 billion to US$6.2 billion, while sales by U.S. affiliates of foreign firms increased six-fold from US$900,00 million to US$5.5 billion.
48  This reflects the relative openness of the U.S. telecommunications market.

(ii)
Market structure

40.
Basic telecommunication services are regulated at both the federal and the state level.  The Federal Communications Commission (FCC) exercises jurisdiction over interstate, international, and all radio-based basic telecommunications services.  The Telecommunications Act of 1996 ended the authority of state governments to grant monopoly or exclusive rights for intra-state telecommunications.  Individual state commissions retain the authority to regulate rates, terms and conditions of intra-state, non-radio-based basic telecommunications services.  On issues such as universal services the FCC and the states work together through the Federal-State Joint Board.  Enhanced or value-added telecommunication services are unregulated at both the interstate and intra-state level.
49

41.
The objective of the Telecommunications Act of 1996, which amended the Communications Act of 1934, was to bring in far-reaching changes in the U.S. telecommunications sector, by introducing more competition in local and long-distance telephone services, cable programming and other video services and broadcast services.
50  The FCC's most recent local  competition report shows that those states and areas in the United States that had no local service competitors in 1995 now have at least one or more local competitors.
51

42.
In the long-distance telephone services market, incumbent local exchange carriers and other competitors have entered the market.  While the four-largest long-distance companies (i.e. AT&T, MCI, Sprint and WorldCom)
52 continue to be the dominant service providers, their share in the total operating revenues of long-distance carriers decreased from 86.2% in 1995 to 80.2% in 1997.
53

43.
International telecommunication services are provided either on a facilities-based or pure resale basis.  In 1997, 52 international carriers reported providing facilities-based services, and 318 carriers reported offering international services on a resale basis, up from 230 in 1995.
54  Although the four largest international carriers still dominate international traffic, collecting 98.1% of facilities-based international revenues, other carriers have significantly increased their shares, accounting for 20.3% of total international service revenues in 1996, up from 11.0% in 1995.
55

(iii)
WTO Basic Telecommunications Agreement

44.
The United States played an active role in the WTO Basic Telecommunications negotiations concluded in February 1997.  The initial April 1996 deadline for the conclusion of the negotiations was extended primarily at the insistence of the United States, which still considered the package of commitments insufficient.
56  While encouraging others to improve their offers, the United States improved its own initial market-access offer by removing the restriction limiting access to submarine cable landing licences in its final offer.

45.
U.S. commitments cover the entire range of basic telecommunication services listed in the GATS Services Sectoral Classification List, as well as mobile services including analog/digital cellular services, personal communications services (PCS), paging services and mobile data services.  The U.S. Schedule explicitly excludes one-way satellite transmissions of direct-to-home (DTH) and direct broadcast satellite (DBS) television services and of digital audio services, which were considered by some WTO Members to reflect an audiovisual component and therefore not covered by the negotiations on basic telecommunications.  This point has been the subject of disagreement between parties as the United States and other countries consider that these services are, in fact, basic telecommunications services.  At the same time, the United States took an MFN exemption with respect to the above-mentioned services.  The United States also made commitments, as additional commitments under GATS Article XVIII, to abide by the regulatory principles contained in the Reference Paper in their entirety.

46.
Foreign firms are granted access to local, long-distance, and international services, using any means of technology, including wireline, terrestrial wireless (i.e. cellular) and satellite facilities, on either a facilities-based or resale basis.  However, the United States maintains some restrictions on foreign ownership;  these are described in Section 310 of the Communications Act, as amended by the 1996 Telecommunications Act.  More specifically, direct ownership of a common carrier radio licence may not be granted to or held by a foreign government or its representative; a non-U.S. citizen or the representative of any non-U.S. citizen; any corporation not organized under the laws of the United States;  or any U.S. corporation of which more than 20% of the capital stock is owned or voted by a foreign government or its representative, non-U.S. citizens, or their representatives, or a corporation not organized under the laws of the United States.  However, there are no restrictions on indirect ownership of a common carrier radio licence, nor on direct ownership of firms holding non-radio FCC licences, as reflected in the U.S. GATS commitments.
57

47.
The United States inscribed market-access restrictions on satellite-based services in its GATS Schedule.  These restrictions involve the exclusive right of the Communications Satellite Corporation (Comsat) to provide link-ups with the International Telecommunications Satellite Organisation (Intelsat) and the International Maritime Satellite System (Inmarsat).  In October 1998, however, the FCC invited public comment on a proposal to permit direct access to Intelsat, thus proposing to end Comsat’s exclusive access to Intelsat.
58  Comsat’s exclusive access to Inmarsat will end when Inmarsat, currently an inter-governmental organization, is privatized in April 1999.
59

48.
To comply with U.S. commitments under the WTO Basic Telecommunications Agreement, the FCC adopted the Foreign Participation Order in November 1997.  Prior to the 1997 order, foreign participation in the U.S. international telecommunication services market was regulated by the Foreign Carrier Entry Order of November 1995.  The 1995 order involved an "effective competitive opportunities" (ECO) test
60, requiring foreign carriers with market power in the foreign market to demonstrate, as a condition for their authorization to provide service to their dominant market, that there were no legal or practical barriers (i.e. terms and conditions of interconnection, competitive safeguards, and the regulatory framework) facing U.S. carriers in the foreign market.
61  According to the U.S. authorities, the ECO test was adopted by the FCC as measure to safeguard competition in the U.S. market.  More specifically, the ECO test was applied in deciding whether or not to authorize the provision of international telecommunication services under Section 214 of the Communications Act, or to relax the 25% indirect foreign ownership benchmark of common carrier licence under Section 310(b)(4) of the Act.

49.
The Foreign Participation Order removed the ECO test and replaced it with an open entry standard for applicants from WTO Members; applicants from non-WTO members remained subject to the ECO test.
62  According to the U.S. authorities, it was felt that the market-opening commitments made in the context of the WTO Basic Telecommunications Agreement would significantly reduce the risk of anti-competitive effects of entry by a foreign applicant and that post-entry safeguards would protect competition in the U.S. telecommunications market, allowing the adoption of a streamlined procedure for granting most applications.  The streamlined procedure is expected to reduce the number of days required to process applications to 35 days for Section 214 applications, from 90 days under the normal procedure.  However, the Order left considerable discretion to the FCC, which reserved the right to attach conditions to the granting of authority or to denying an application if it posed a "very high risk to competition".  Additional "public interest" factors, such as national security, law-enforcement issues, foreign policy and trade concerns, raised by the Executive Branch, may be taken into consideration in determining whether to grant or deny an application.  It has been pointed out by some observers that the attachment of such conditions by the FCC to decisions concerning licences, in support of objectives in other policy areas, may constitute barriers to entry to foreign participation.
63  Nevertheless, no applicants with foreign affiliations have so far had authorizations denied on these grounds.

50.
The Order also revised the competitive safeguards, enhancing the FCC's ability to prevent foreign carriers with market power from distorting competition in the U.S. telecommunications market.  The Order prohibited U.S. carriers from entering into exclusive arrangements with foreign carriers that possessed more than 50% of market share in the foreign market.
64  The Order also revised the dominant-carrier safeguards that apply to U.S. carriers classified as dominant, owing to an affiliation with a foreign carrier possessing sufficient market power, at the foreign end of a U.S. international route, to affect competition in the U.S. international telecommunications services market.  The Order modified the tariff-setting requirement from the 14-day advance notice requirement to a one-day advance notice.  It also removed the requirement that foreign-affiliated dominant carriers obtain prior approval for circuit additions and discontinuance on their dominant route.

51.
Along with the Foreign Participation Order, the International Satellite Service Order established a new framework to facilitate entry of foreign licensed satellites into the U.S. satellite services market.  An open entry policy was adopted for applicants licensed by WTO Members to provide fixed and mobile satellite services covered by the U.S. commitments under the WTO Basic Telecommunications Agreement.  Like in the case of the Foreign Participation Order, the FCC retained discretionary power to consider "public interest" factors.
65  The ECO test for foreign licensed satellites (or the ECO-Sat test)
66 applies to satellites licensed by non-WTO members, as well as to all satellites providing DTH and DBS television services and direct audio services, which are not covered by the U.S. commitments under the WTO Basic Telecommunications Agreement.

52.
The FCC's Benchmark Settlement Rate Policy, established by the Benchmarks Order in August 1997, may also attach conditions to foreign participation in the U.S. telecommunications market, in particular, U.S. carriers' relations with foreign carriers.  The Benchmarks Order requires U.S. carriers to lower the international settlement rates paid to foreign carriers for terminating calls to a level commensurate with the economic development of the country where calls terminated
67, and prohibits U.S. carriers from engaging in international simple resale (ISR) unless 50% of the traffic on a particular route was settled at or below the benchmark settlement rates.
68  The FCC believes that present settlement rates, which were set artificially at rates greatly exceeding the actual costs, constitute an above-cost subsidy paid by U.S. consumers to foreign carriers, therefore creating market distortions in the U.S. international telecommunications market.
69  Many WTO Members have raised concerns regarding the U.S. action, and  foreign carriers filed a suit in the United States, challenging the FCC's Order.
70  The FCC is currently proposing to reform the International Settlement Policy, particularly with respect to arrangements between U.S. carriers and foreign carriers that lack market power in the WTO Member countries.
71  A final Order is expected in second quarter of 1999.

53.
The multilateral approach to liberalizing the telecommunication services market in the WTO framework appears to have contributed to the enhancement of competition in U.S. telecommunication markets, particularly in the international market.  Since the entry-into-force of the Fourth Protocol to the GATS in February 1998, the FCC has granted over 700 licences to foreign and domestic applicants wishing to provide international services in the United States.  This includes 48 licences granted to foreign telecommunication carriers to enter the U.S. market, 18 of which were for foreign dominant carriers.
72  With respect to ISR, the number of authorized ISR routes (i.e. where 50% of the traffic is settled at or below benchmark settlement rates) increased from five to 18.
73  The WTO Agreement also seems to have provided improved access to foreign telecommunication markets by U.S. carriers, as seen by the large increase in the sales by U.S. affiliates abroad.

54.
To ensure that U.S. carriers derive benefits from the Agreement, the USTR is mandated, under Section 1377 of the 1988 Omnibus Trade and Competitiveness Act of 1988, to review annually WTO Members' compliance with their commitments under the WTO Agreement, as well as other trade agreements regarding telecommunication products and services (Chapter III(3)(v)).

55.
The United States and the European Union are currently in disagreement on the development of standards for third-generation (3G) mobile wireless telecommunications systems. U.S. authorities are concerned by decisions of the European Telecommunications Standards Institute and the European Council of Ministers to promote the adoption of a single 3G standard, known as the Universal Mobile Telecom System, fearing that such decisions might disadvantage U.S. competitors, who often use standards known as Code Division Multiple Access (CDMA), in European and third country markets.  Bilateral discussions are taking place regarding the matter;  a possible outcome might involve negotiation of multilateral third-generation standards in the International Telecommunication Union.

(4)
Transportation Services

(i)
Introduction

56.
International trade in transportation services includes transactions of passenger fares, freight and port services for the transportation of goods by ocean, air, pipeline and other means.  These services are often provided on an origin-to-destination basis and may involve a combination of transportation services, such as ocean- and land-transportation services.  Transportation services contribute significantly to overall U.S. cross-border trade in services.  In 1997, cross-border exports were US$47.8 billion and imports were US$47.2 billion (Table IV.3);  they accounted for 20.0% and 30.2%, respectively, of total exports and imports of cross-border services.

57.
The growth of the transportation services sector has been led by passenger transport services, primarily air transport.  The operating profits of U.S. airlines have been growing rapidly since 1993;  in 1997, for example, they recorded a 32% increase over the previous year.
74  The importance of air transport in the international shipment of U.S. goods has increased over the past few years; the share of air freight receipts in total receipts increased from 32.8% in 1993 to 39.2% in 1997, and its share in total payments increased from 17.8% to 20.1% over the same period.  By contrast, the importance of ocean shipping has declined over time with its share falling from 47.2% to 38.9% on the receipt side and 72.1% to 67.4% on the payment side over the same period.  The expansion of integrated express carriers, such as FedEx and UPS, has greatly contributed to the growth of international air cargo services.
75  It is estimated that integrated express carriers accounted for 64% of total U.S. domestic air freight in 1996;  by 2002, the percentage of freight carried by integrated carriers is forecast to rise to 75%.
76  Receipts and payments of "other" freight, mainly involving trucking transportation services to or from Canada and Mexico, have also been growing rapidly in recent years;  the annual average growth rates were 10.9% for receipts and 10.7% for payments during the 1993-97 period.  The U.S. trucking industry has experienced considerably increased traffic with the two countries as the NAFTA has provided for progressive relaxation of restrictions on cross-border trucking transactions.

Table IV.3

Trade in transportation services, 1993-97

(US$ million and per cent)

	
	
	1993
	1994
	1995
	1996
	1997
	Average growth rate (%)

	Cross-border transactions
	
	
	
	
	
	1993-97

	Exports
	Total
	38,486
	40,751
	44,990
	46,487
	47,806
	5.6%

	Passenger fares
	
	16,528
	16,997
	18,909
	20,413
	20,895
	6.1%

	Freight
	Ocean
	4,056
	4,476
	5,278
	4,703
	4,577
	3.7%

	
	Air
	2,815
	3,177
	3,657
	3,956
	4,610
	13.2%

	
	Other
	1,723
	1,923
	2,337
	2,485
	2,586
	10.9%

	Port services
	Ocean
	7,476
	7,898
	8,298
	7,799
	7,626
	0.6%

	
	Air
	5,753
	6,135
	6,361
	6,971
	7,359
	6.4%

	
	Other
	135
	145
	149
	160
	153
	3.3%

	
	
	
	
	
	
	
	

	Imports
	Total
	35,934
	39,081
	41,697
	43,221
	47,184
	7.1%

	Passenger fares
	
	11,410
	13,062
	14,663
	15,818
	18,235
	12.5%

	Freight
	Ocean
	10,463
	11,371
	11,514
	11,258
	11,896
	3.3%

	
	Air
	2,580
	2,913
	3,113
	3,201
	3,542
	8.3%

	
	Other
	1,475
	1,724
	1,828
	2,080
	2,207
	10.7%

	Port services
	Ocean
	2,011
	2,325
	2,555
	2,231
	2,186
	2.7%

	
	Air
	7,918
	7,609
	7,947
	8,551
	9,034
	3.4%

	
	Other
	77
	77
	77
	82
	84
	2.2%

	Affiliate transactions
	
	
	
	
	
	
	1993-96

	Sales by foreign affiliates
	
	6,710
	8,766
	10,002
	10,606
	..
	16.9%

	Sales by U.S. affiliates
	
	8,688
	10,394
	9,858
	9,652
	..
	4.1%


..
Not available.

Source:
U.S. Department of Commerce, Bureau of Economic Analysis, Survey of Current Business, October 1998.

58.
Although cross-border trade predominates, the relative importance of cross-border delivery and affiliate transactions varies substantially depending upon both the type of transportation service provided and the geographic location of the countries involved.  For example, trade in air transportation services is inherently a cross-border transaction, whereas sales by affiliates play a large role in freight transportation in countries where regulatory barriers prohibit cross-border trade.  Sales by foreign-based affiliates of U.S. firms for 1996 totalled US$10.6 billion.  Purchases from U.S.-based affiliates of foreign firms for 1996 totalled US$9.7 billion.

(ii)
Maritime transport services

59.
The U.S. water transportation industry comprises domestic and international water-borne trade.  While domestic water-borne trade is exclusively reserved for U.S.-vessels under the Jones Act (see below), international water-borne trade is open to domestic and foreign vessels alike.  Recently, the growth of international water-borne trade has been a driving force in the U.S. total water-borne trade;  in 1996, its share accounted for 51.8% (of which 32.1% for imports and 19.7% for exports) in total in tonnage terms, an increase from 48.1% in 1990.  Slower growth of the domestic water-borne trade is due to a drop in the production of Alaska's North Slope crude oil.
77  International water-borne trade is projected to increase 3.3% between 1997 and 2002 while domestic water-borne trade is projected to grow 1.2% over the same period.
78  Receipts and payments of international water-borne trade grew at an annual average rate of around 3.5% in the period 1993-97.  The United States consecutively recorded trade deficits in the ocean freight transactions during the same period, reaching US$7.3 billion in 1997.

60.
The Maritime Administration of the Department of Transportation is responsible for developing and implementing policies on water transportation services, including vessel operations, shipbuilding and repair, and port operations, both for commercial trade and national defence.  The Federal Maritime Commission (FMC), a statutory agency, takes actions to correct or counterbalance adverse, unfair or discriminatory foreign practices that affect U.S. shipping or U.S. carriers in international commerce.  The Commission is also responsible for economic oversight and regulation of shipping lines that are exempt from U.S. antitrust laws (see below).

(a)
Domestic water-borne trade

61.
Like many maritime nations, the U.S. domestic maritime transportation services market is shielded from foreign competition by cabotage legislation.
79  Section 27 of the Merchant Marine Act of 1920, commonly referred to as the Jones Act, reserves cargo service between two points in the United States (including its territories and possessions), either directly or via a foreign port, for ships that are registered and built (or repaired) in the United States and that are at least 75% owned and exclusively crewed by U.S. citizens.
80  In general, the same requirements apply to the domestic passenger service under the Passenger Services Act of 1886.
81  Cargo carried on routes covered by the Jones Act, including coastwise, intercoastal, Great Lakes, and inland shipping, reached 998.8 million tonnes, worth about US$222 billion, in FY 1997, accounting for 24% of the U.S. domestic cargo carried by all means of transport.
82  Coastwise trade accounted for 24.3% of the Jones Act trade on a tonnage basis in FY 1997;  73.7% of such trade was carrying petroleum products.  More than 80 million passengers were also transported on domestic routes in FY 1997.

62.
The Jones Act provides a protected market not only for U.S domestic ship operators, but also for U.S. shipbuilders, who are the sole supplier of ships on domestic routes;  however, it should be noted that foreign companies can establish shipping companies in the United States as long as they meet the Jones Act requirements (i.e. citizenship, crew and operation of domestic-built vessels).  The Jones Act vessels employ about 80,000 U.S. citizens, and generate another 44,000 jobs in the shipbuilding, ship repair and related industries.
83  The U.S. International Trade Commission (ITC) has undertaken a series of studies since 1988 to calculate the impact on the American economy of the U.S. law requiring the use of U.S.-flag, U.S.-built vessels in domestic water-borne trade.  These studies indicated that a repeal of the Jones Act could result in a U.S. "consumer welfare gain" in the range of US$2.8 billion to US$9.5 billion and could reduce the price of shipping services by an estimated 26%.
84  However, the accuracy of the ITC's estimates has been questioned and debated by other U.S. governmental bodies.  The General Accounting Office (GAO) found the accuracy of the ITC's estimates uncertain because of limitations of the data and the assumptions that the ITC used in its analysis.
85  The Maritime Administration challenged the ITC's estimates as overly unrealistic, in part because the ITC analysis did not consider the cost of compliance with U.S. laws, including labour, tax and environmental laws.
86

(b)
International water-borne trade

63.
The privately owned U.S.-flag fleet, at 13.2 million deadweight tons (dwt), was the eleventh largest merchant marine feet in the world as at 1 January 1999.  Of the  281 privately owned ships in the fleet
87, 89 vessels engaged in international water-borne trade and carried 2.6% of such trade in terms of weight (approximately 8% in terms of value) in 1998.
88  Thus, the majority of U.S. international ocean-borne trade is carried by foreign-flag vessels, though many of these vessels are owned by U.S. citizens or U.S. companies.  At the beginning of 1998, there were 747 foreign-flag vessels (at 33.8 million dwt) owned by U.S. companies.
89  On an ownership basis, the U.S. fleet is the third largest in the world.

64.
The main reason for such a small portion of trade carried by the U.S.-flag fleet is the cost of compliance associated with U.S.-flag registry.  Vessels operating under the U.S. flag must be owned by a U.S. corporation,  employ U.S.-citizen merchant mariners, comply with U.S. labour standards, and pay U.S. federal and state taxes.  On the other hand, vessels operating under foreign flags are often exempted from corporate income tax on revenues in foreign commerce and the crews do not pay income tax to any country.  As a result, wage costs of U.S.-flag vessels could be three to eight times higher than those of foreign-flag vessels.
90  Over the period 1994-98, the number of U.S.-flag vessels declined from 367 to 285; of the total decline in U.S.-flag vessels, 33 involved reflagging to foreign registries.

65.
The Maritime Security Program (MSP) was introduced in 1996 to replace the operating-differential subsidy (ODS) as the primary support for the U.S.-flag merchant marine.
91  The ten-year MSP provides funding of up to US$100 million annually for up to 47 vessels; the stated purpose of the MSP is to provide a fixed payment to U.S.-flag vessel operators to assure that a limited number of militarily useful vessels from the commercial fleet are available to meet the nation's sealift requirements in time of war or national emergencies.  Net subsidy outlays for the MSP during FY 1997 amounted to US$121.6 million.
92  In addition, U.S. citizens owning or leasing vessels may obtain tax benefits through the Capital Construction Fund and Construction Reserve Fund to construct qualified vessels (Chapter III(4)(ii)).
93

66.
The U.S.-flag fleet is also supported by cargo preference requirements for certain types of government-impelled cargoes;  50% of government-generated cargoes (75% for certain agricultural cargoes), 100% of military cargoes, and 100% of cargoes generated by the Export-Import Bank loans (unless a waiver is granted by the Maritime Administration) must be carried on U.S.-flag vessels.
94  Although ships may be built abroad, they must then be registered under the U.S.-flag for at least three years to be eligible to carry preference cargoes.  In addition, the Alaska Power Administration Sale Act of 1995, while removing the prohibition on the export of Alaska crude oil, retained the pre-existing U.S.-flag vessel carriage requirement of such exports.
95  The portion of international cargo covered by the cargo preference system has remained relatively small, accounting for 0.8%, on a tonnage basis, of U.S. international cargoes in 1997;  they accounted for 29% of international cargoes carried by U.S.-flag vessels in 1997.
96

67.
Finally, the FMC is statutorily authorized to take action to address foreign shipping practices that adversely affect U.S. shipping in foreign trade.  U.S. maritime legislation containing such reciprocity provisions includes the Merchant Marine Act of 1920, the Shipping Act of 1984, and the Foreign Shipping Practices Act of 1988 (Title X, Subtitle A of the Omnibus Trade and Competitiveness Act of 1988).
97  In 1997, the FMC, based on their factual record, came to the findings under U.S. law, that U.S. shipping interests were harmed by restrictive Japanese port practices; consequently, it envisaged barring Japanese ships from entering or leaving U.S. ports and imposed fines of US$1.5 million on three Japanese shippers.  Later, the U.S. and the Japanese Governments agreed that Japan would implement reform of the prior consultation system.  In August 1998, the  United States initiated an inquiry into Chinese maritime policies that appeared to have an adverse impact on U.S. shipping.
98  Since November 1998, the U.S. Government has held consultations with Brazil on Brazilian rules affecting U.S. carriers with regard to government-reserved cargoes.

(c)
Auxiliary services

68.
The movement of foreign and domestic commerce through the U.S. port system is relatively concentrated.  In 1997, of a total of 350 ports handling water-borne trade, the 20 leading ports handled 43.5% in tonnage terms (59.1% of foreign trade and 34.7% of domestic trade).
99  According to the U.S. authorities, all U.S. port services are freely available on a non-discriminatory basis.  The United States does not grant preferential treatment to any countries with respect to the use of port and harbour facilities, except for limited restrictions applied on vessels of certain countries on national security grounds.
100  The United States maintains an MFN exemption covering restrictions on performance of longshore work when making U.S. port calls by crews of foreign vessels owned and flagged in countries that similarly restrict U.S. crews on U.S.-flag vessels from longshore work.
101

69.
There are no measures limiting the provision of maritime transport auxiliary services except for the provision of customs brokerage services, which is listed in the GATS Schedule as a service auxiliary to all modes of transportation.  Customs brokerage services must be supplied by a corporation, association or partnership, and one person in the business entity must hold a customs broker's licence, which is issued by the U.S. Customs Service only to U.S. citizens.
102

(d)
Recent developments

70.
The United States, like most of its trading partners, exempts the liner shipping sector from otherwise applicable antitrust laws.
103  Under the Shipping Act of 1984, liner operators can enter into agreements to fix prices (generally called “conferences”), to discuss pricing policies (“discussion agreements”), or to share assets or cooperate on operational matters (“consortia” or “alliance agreements”).  These agreements are immune from antitrust prosecution.  Such agreements generally become effective on the 45th day after filing.  However, if the FMC finds that such an agreement is likely to lead to unreasonable rate increases or service declines, it can ask that a federal court enjoin the agreement operations.  These provisions apply both to U.S. and foreign operators.

71.
The Ocean Shipping Reform Act of 1998 (OSRA), passed in October 1998 and effective 1 May 1999, has made some potentially pro-competitive changes to the 1984 Act.  Shipping lines have two ways to sell their services to users:  (i) they can move goods under their “tariff” (i.e. public price list) rates, which by law are available to all users;  or (ii) they can enter into “service contracts”, individual long-term volume deals with importers and exporters.  Under the 1984 Act, shipping lines were allowed to agree among themselves to restrict or eliminate their use of service contracts; however, under the new legislation, carrier groups can no longer restrict individuals lines from entering into contracts with shippers.  Service contracts continue to be filed with the FMC, but the FMC no longer makes contract price terms public; parties are able to agree to keep most of the terms of their deals confidential.  According to the U.S. authorities, these two changes are expected to lead to more efficient, individually tailored long-term deals between carriers and shippers.

72.
The OSRA has made a number of other regulatory changes.  Carriers no longer file their tariffs with the FMC; instead, they are required to make their tariffs available electronically.  The new legislation has authorized ocean carriers to jointly negotiate with truck, rail, or air carriers for inland transport.  While the FMC has no authority to review or reject tariff or service contract rates of commercial shipping lines, it retains the power to review the rates of foreign-government-owned carriers and to guard against foreign-government-backed below-cost pricing.  These powers are enhanced under the new legislation;  for example, an exemption for rates in bilateral trade is removed.  The OSRA has also clarified the FMC's existing authority to take action against owners, operators, agents or masters of foreign vessels that engage in pricing practices that create "conditions unfavourable to U.S. shipping".  The new legislation has also established a new licensing requirement for non-vessel-operating common carriers (NVOCCs) carriers that resell space purchased from vessel operators).  Only NVOCCs in the United States are subject to the licensing requirement.  All NVOCCs are required to post a bond to protect users against financial loss; however, NVOCC’s that are not in the United States must meet a higher bond amount (US$150,000 versus US$75,000).

73.
According to the U.S. authorities, there has been not been serious debate on reform of the Jones Act in the U.S. Congress.  In 1998, legislation calling for relaxation of the Passenger Vessel Act was sent to the Senate for consideration, but failed to pass.  A hearing was also held in the Senate Commerce, Science and Transportation Committee on the Freedom to Transport Act, which called for the elimination of the U.S.-built requirement for vessels and the relaxation of citizenship requirement for the ownership of U.S.-flag vessels.  Those seeking reform of the Jones Act included farmers, who claimed that certified U.S.-flag vessels were not available for the domestic shipment of their grain.  However, passage of reform legislation is unlikely to occur in the near future.

74.
The United States did not table an offer in the WTO negotiations on maritime transport services, suspended in June 1996, because it claimed that offers tabled by other Members did not constitute sufficient liberalization in the sector.  According to the U.S. authorities, the United States is observing a standstill agreement
104;  negotiations are expected to resume in 2000 when all services sectors are scheduled for negotiations.

(iii)
Air transport services

75.
The Federal Aviation Administration (FAA) at the Department of Transportation is responsible for development and implementation of safety standards in the civil aviation transportation sector, including the operation of the Air Traffic Control system and the certification of civil aircraft, operating rights and airline personnel.  The Office of the Secretary of Transportation, Assistant Secretary for Aviation and International Affairs, confers economic authority.

(a)
Domestic air transport services

76.
As in most other countries of the world, the provision of U.S. domestic air services is restricted to U.S. carriers.  While those providing domestic air services in the United States are not required to meet a U.S.-built requirement, like U.S. domestic shipping carriers, there are ownership and crew restrictions.  The ownership restriction prohibits foreign investors from holding more than a 25% of voting equity of a U.S. air carrier;  however, the 25% restriction does not apply to non-voting equity so long as it does not result in foreign control, which is prohibited.
105  Crews engaged in domestic air passenger and freight service must be U.S. nationals or resident aliens, while air carriers engaged in providing international service may use foreign nationals in their flight crews.
106  To operate U.S. registered aircraft, a foreign national must obtain a U.S. airman certificate from the FAA.

77.
U.S. domestic air services have been largely deregulated since the implementation of the Airline Deregulation Act of 1978.  The Act phased out the federal government's control over domestic fares and services, invited the entry of new air carriers, and abolished the U.S. Civil Aeronautics Board in 1984.  The major air carriers restructured their route systems into competing "hub-and-spoke" networks
107, resulting in lower airfares and more extensive and more frequent service for most domestic air travellers.  The average number of carriers per route has jumped 30% since 1977.
108  As a result, average airfares, adjusted for inflation, declined by 35-40% between 1978 and 1997.
109  Passenger traffic on domestic carriers more than doubled between 1978 and 1997; from 275 million to 600 million.  The number of scheduled departures also increased by 50% for smaller airports, 57% for medium-sized airports, and 68% for large airports over the same period.
110  Moreover, the growth of the airline industry has added new employment, which is estimated at 530,000 in 1998, a 50% increase over 1978.
111

78.
However, there is some evidence that the benefits of deregulation have been unevenly distributed.
112  For instance, a study by the General Accounting Office states that certain airports, particularly those serving small and medium-sized communities in the east and upper midwest, have experience higher fares and/or less service since deregulation.
113  It is also noted that various operating barriers, such as slot controls, restrictive gate leases, and limits on the number of take-offs and landings at the four most congested airports (Kennedy in New York City, La Guardia in New York City, O'Hare in Chicago, and National in Washington D.C) continue to block entry at key airports and contribute to high fares and service problems.
114  There are some trends showing that competition is indeed declining;  the number of "city-pair" markets in the 48 states where at least two airlines compete for traffic declined from 12,495 in 1992 to 8,985 in 1997.  A study by the Department of Transportation has also found evidence of unfair exclusionary conduct, whereby a major carrier responds to new entry at its local hub market by a low-fare airline with a strategy of flooding the market with low-fare seats so that its local revenue actually declines.
115  To address these issues, as well as the overall competitiveness of the aviation industry, new legislation has been drafted and currently is being debated in Congress.

(b)
International air transport services

79.
In 1997, U.S. airlines accounted for 49.6% of the U.S. international passenger market and 43.3% of the U.S. international freight market.
116  International air services are governed by a series of bilateral agreements that traditionally grant each country's flag carriers specific traffic rights, covering such matters as the routes to be flown, the number of airlines that fly the route, and the number of flights that can be operated.
117  The United States has usually negotiated these agreements as part of a comprehensive exchange of rights covering passenger and cargo services.
118  During the six-year period ending early 1999, the United States concluded 70 bilateral aviation agreements of varying scope; of these, 34 were open skies air services agreements.
119  The pace of reaching open skies agreements has accelerated since the last Trade Policy Review; since 1996 the United States has concluded 21 such agreements (Table IV.4).  Other major liberalization agreements include those with Canada, Japan and France.
120  These bilateral arrangements have contributed to a significant increase in traffic;  for instance, U.S.-Canada passenger traffic has grown by an annual average rate of 11.1% since the conclusion of the U.S.-Canada Aviation Agreement in February 1995, compared to 1.4% prior to the agreement.
121  The economic benefits of the U.S.-Japan Civil Aviation Agreement, signed in January 1998, are estimated to be substantial (Box IV.1).

80.
The Fly America Act requires U.S. government-financed transportation of passengers and cargo be carried on U.S.-flag air carriers.
122  U.S.-flag air carriers are defined as those holding certificates under Section 401 of the Federal Aviation Act of 1958
123, foreign air carriers operating under permits are excluded.  There are some exceptions to the requirements, such as when service by a U.S.-flag carrier is not available, or when an agreement between the United States and a foreign partner provides for carriage of such traffic by airlines of that partner.

Table IV.4

New/expanded bilateral aviation agreements negotiated since 1993 (as of March 1999)

	Country
	Date negotiated
	Coverage of Agreement

	United Arab Emirates
	04/99
	Open Skies Agreement

	Pakistan
	04/99
	Open Skies Agreement

	China
	04/99
	Capacity, routes, code sharing, designation

	Mexico
	01/99
	Code sharing, simplified filing

	Russia
	01/99
	Route, frequencies, overflight, code share

	Italy
	11/98
	Open Skies Agreement

	Peru
	05/98
	Open Skies Agreement

	Republic of Korea
	04/98
	Open Skies Agreement

	France
	04/98
	Major liberalization

	Uzbekistan
	02/98
	Open Skies Agreement

	Japan
	01/98
	Additional airlines, frequencies, routes

	Netherlands Antilles
	12/97
	Open Skies Agreement

	Romania
	12/97
	Open Skies Agreement

	Chile
	10/97
	Open Skies Agreement

	Brazil
	10/97
	Scheduled capacity, charters

	Aruba
	07/97
	Open Skies Agreement

	Egypt
	06/97
	Code sharing, fifth Fr. improvements

	Malaysia
	06/97
	Open Skies Agreement

	New Zealand
	05/97
	Open Skies Agreement

	Ukraine
	05/97
	New Agreement

	Nicaragua
	05/97
	Open Skies Agreement

	Costa Rica
	04/97
	Open Skies Agreement

	Honduras
	04/97
	Open Skies Agreement

	El Salvador
	04/97
	Open Skies Agreement

	Guatemala
	04/97
	Open Skies Agreement

	Panama
	03/97
	Open Skies Agreement

	Taiwan
	03/97
	Open Skies Agreement

	Brunei
	02/97
	Open Skies Agreement

	Singapore
	01/97
	Open Skies Agreement

	Jordan
	11/96
	Open Skies Agreement

	Brazil
	10/96
	Additional carrier, frequencies, charters

	Pakistan
	08/96
	New Agreement

	South Africa
	03/96
	New Agreement

	Japan
	03/96
	All-cargo liberalization

	France
	03/96
	Boston-Paris route, future talks

	Poland
	03/96
	Expanded routes, code sharing

	Germany
	02/96
	Open Skies Agreement

	Thailand
	01/96
	New Agreement

	Fiji
	01/96
	Routes/flexibility, code share, charters, pricing

	China
	12/95
	Detroit, code sharing, etc.

	Czech Republic
	12/95
	Open Skies Agreement

	India
	12/95
	

	Macau
	10/95
	New Agreement

	Philippines
	10/95
	

	Hong Kong
	09/95
	New Agreement

	Table IV.4 (cont'd)

	Brazil
	06/95
	

	United Kingdom
	06/95
	

	Austria
	05/95
	Open Skies Agreement

	Belgium
	05/95
	Open Skies Agreement

	Denmark
	05/95
	Open Skies Agreement

	Finland
	05/95
	Open Skies Agreement

	Iceland
	05/95
	Open Skies Agreement

	Luxembourg
	05/95
	Open Skies Agreement

	Norway
	05/95
	Open Skies Agreement

	Peru
	05/95
	

	Sweden
	05/95
	Open Skies Agreement

	Switzerland
	05/95
	Open Skies Agreement

	Ukraine
	04/95
	New Agreement

	Canada
	02/95
	New Agreement

	Germany
	10/94
	Amendment

	Argentina
	07/94
	Capacity increase

	Austria
	07/94
	Routes, desigs.

	United Kingdom
	02/94
	BAA arbitration

	Jamaica
	01/94
	Code sharing agreed

	Australia
	12/93
	

	Finland
	11/93
	Routes

	Ireland
	10/93
	

	Germany
	09/93
	Capacity Agreement

	Italy
	05/93
	Mini-deal DL, UA behind gateway

	Russia
	05/93
	


Source:
U.S. Department of Transportation.

81.
Traffic rights, together with services directly related to the exercise of traffic rights, are outside the scope of the GATS.
124  The United States made full commitments for aircraft repair and maintenance services in mode 2 and mode 3;  mode 1 is unbound for reasons of technical feasibility and mode 4 is bound by the horizontal provisions of its GATS Schedule.  The United States maintains MFN exemptions with regard to the selling and marketing of air transport services and the operation and regulation of computer reservation systems (CRS) services, as these services are covered by bilateral or other air services agreements to which the United States is a party.

82.
Aircraft repair and maintenance services are subject to FAA safety requirements.  The 1988 amendment to the Federal Aviation Regulations permits the FAA to certify foreign repair stations as long as they meet all certification and personnel requirements of domestic repair stations.  Before this amendment, foreign repairs of U.S. aircraft had been permitted only in emergencies.  In 1998, there were 515 certified foreign repair facilities, with 90 facilities on the waiting list for certification; 45 facilities were issued certificates between 1997 and 1998.
125  According to the U.S. authorities, there are no quotas for certification.  Different standards are still applied for the certification of domestic and foreign stations;  for instance, while certificates for foreign repair stations (which are under continued FAA scrutiny) are subject to annual and biennial renewals, domestic stations' certificates are valid until surrendered, suspended, or revoked.  To eliminate differences, there are efforts in the Congress to terminate certain provisions of the 1988 legislation pertaining to the foreign station rules of the FAA so as to bring standards for repair stations into conformity.
126

	Box IV.1:  U.S.-Japan Civil Aviation Agreement

	An agreement on civil aviation was reached between the United States and Japanese negotiators on 30 January 1998.  The agreement eliminates a number of restrictions and allows code- sharing for the first time.  It also resolves the long-standing dispute over the right of U.S. incumbent "combinations carriers" (those carrying both passengers and freight in combination on the same flight) and all-cargo carriers to fly from Japan to other international points beyond Japan.

	Also resulting from the agreement, non-incumbent "combination" carriers were granted the right to offer an additional 90 weekly round-trip flights between the United States and Japan, nearly tripling their access to the Japanese market.  Moreover, two new non-incumbent carriers will be allowed to operate routes between the United States and Japan, one immediately and another in two years.  Non-incumbent all-cargo carriers were granted additional rights to transport cargo to destinations beyond Japan, and an additional all-cargo carrier will be allowed to enter the market in 2002.

	As mentioned above, the agreement allows free code-sharing between the United States and Japanese carriers for the first time.  Furthermore, U.S. carriers are allowed to code-share among themselves on many operations to Japan and beyond, and to code-share with third-country carriers on operations to and beyond Japan.  As a result of the agreement, U.S. carriers have also gained the right of equal access to and national treatment on contracts with Japanese wholesalers and travel agents.  They are permitted to establish their own enterprises to market their services directly to consumers in Japan.

	The agreement provides additional opportunities for charter flights between the United States and Japan;  charters are permitted to increase from 400 flights per year in 1998, to 600 in 2000, and 800 flights in 2002.

	The agreement is expected to be a first step towards further liberalization.  In this respect, the United States and Japan are scheduled to begin talks within three years regarding a fully liberalized agreement.  If that goal is not reached by 2002, supplemental rights will be available.  For example, non-incumbent combination carriers gain the right to operate up to 35 additional weekly round-trip flights between the United States and Japan.

	Based on calculations of the President's Council of Economic Advisors, the United States estimates that this agreement will provide the following cumulative benefits over four years:  U.S. passengers will enjoy gains of about US$1.2 billion (measuring the value to U.S. passengers of more service in a more competitive market);  U.S. carriers will enjoy additional revenue of just over US$4 billion (due, in part, to an increase in their market share);  and U.S. exports of aviation services will enjoy a net increase of almost US$4 billion (in each year, the U.S. trade surplus in this sector will be US$1 billion higher than it otherwise would be).

	Source:  U.S. Department of State.


83.
Computer reservation systems (CRS) services have been subject to regulation since 1984 to prevent discrimination against participating carriers by the air carriers owning the systems.
127  Major revision to the CRS regulation, in 1992, included allowing travel agent subscribers to use third-party hardware and software (rather than being limited to the CRS services provided), mandatory participation of CRS-owner airlines in the CRSs owned by other airlines, and elimination of architectural bias (e.g., system defaults) that had favoured owner airlines.
128  Some trading partners have expressed concern about the potential adverse effect on foreign airlines of an “online” preference in ranking service options in U.S. CRSs, (i.e., the listing of connecting flights by a single carrier in the CRS display before itineraries involving two or more carriers).
129  According to the U.S. authorities, their systems do not use such a preference for international services; the itineraries are ranked by other factors, such as nature of the service (non-stop, single-plane, connecting), elapsed trip time or closeness of flight departure to the traveller's preferred departure time.  Some systems incorporate an on-line preference for U.S. domestic flights only.

84.
The United States has been increasingly concerned by a proposed European Union noise-control regulation.  This regulation would ban older aeroplanes fitted with new engines or "hush kits" to make them compliant with International Civil Aviation Organization (ICAO) Chapter 3 noise standards, from EU airports after 1 April 2002 (unless they had already been flying in Europe as of 1 April 1999 and were maintained on the same national registry).  The United States has expressed concerns that the proposed regulation undermines the multilateral global standard process in the ICAO, and that it is discriminatory because only U.S. manufacturers produce the engines and other equipment covered by the legislation, and EU aircraft can transfer national registry within the European Union.  The European Commission, on the other hand, states that the legislation is designed to prevent a patchwork of different national regulations on aircraft noise.  Responding to the EU regulation, the U.S. Congress is considering legislation that could ban the cross-Atlantic Concorde service, which was granted waiver from noise standards in U.S. airspace.  The two sides are continuing to consult with the aim of intensifying U.S.-EU cooperation in the ICAO to reach a new "Chapter 4" noise standard.

(c)
Other related services

85.
On the issue of airport slot allocation, four U.S. airports (Kennedy, La Guardia, O'Hare, and National) are subject to the slot allocation rules administered by the FAA.
130  The remaining airports with scheduled air service (some 400) have no slot limitations for domestic or international flights.  The slot allocation rules were first established in the High Density Traffic Airports Rule (HDTAR), in 1968, as a solution to the problem of congestion at five (now four) airports;  the extensive delays had an impact throughout the U.S. air transport system.  The incumbent airlines at each high-density traffic airport decided how slots would be allocated, with any reallocation requiring their unanimous approval.  The "Buy/Sell Rule" in 1985, amending the HDTAR, introduced a more market-based slot transfer system for domestic slots;  slots granted prior to the rule were grandfathered both for domestic and international services.  The FAA Authorization Act of 1994 further modified the rules by granting exemption authority to the Department of Transportation to allow additional domestic services (above the otherwise applicable slot limits) at O'Hare, La Guardia, and Kennedy when  it "finds it to be in the public interest and the circumstances to be exceptional".  The U.S. regime on landing slots distinguishes between the domestic market and the international market.  Domestic slots can be sold, traded or leased in any combination.  International slots are allocated by the FAA and can only be traded on a one-for-one basis at the same airport.  According to the U.S. authorities, to the extent not inconsistent with FAA rules, the FAA allocates international slots according to the worldwide slot allocation system, including priority for previously allocated slots and new entry.
131

86.
Virtually all U.S. airports with commercial services are public facilities run by an agency of a state or local government.  The provision of ground handling service
132 at airports is thus under local jurisdiction but must meet certain federal requirements specified as a condition for federal fund approval of an airport development project.  All commercial airports in the United States have accepted federal funds under the Airport and Airway Improvement Act of 1982 (AAIA) as amended, which provides for a decreasing percentage of the total airport development needs, currently at about 25%.  By accepting such funds, an airport must ensure that “each carrier using the airport shall have the right to service itself or to use any fixed-base operator that is authorized by the airport or permitted by the airport to serve any air carrier at such airport.”  While airports are obligated to permit air carriers to handle themselves, they are not obligated to authorize fixed-base operators to provide handling services.  Thus, it is possible, that a given U.S. airport might not permit “competing services providers” if there was no space available for additional service providers.  The AAIA also states that “there will be no exclusive right for the use of the airport by any person providing, or intending to provide, aeronautical services to the public".  According to the U.S. authorities, foreign firms can and presently do provide ground handling services at U.S. airports that are covered by bilateral air services agreements.  They have indicated that the United States would probably consider subscribing to a GATS ground-handling provision if it afforded superior market access and operating flexibility.

(5)
Professional Services

(i)
Introduction

87.
U.S. trade in professional services has grown relatively fast in recent years.  During 1993-97, cross-border exports of business, professional and technical services rose by an average annual rate of 13.5%, compared with 8.6% for exports of all private sector services.  Imports of these services grew about twice as fast as imports of all private-sector services (17.1% and 8.9%, respectively).  The growth of the professional services market has prompted many U.S. professional service providers to expand multinational operations, especially in accountancy (Table IV.5).

88.
Despite growing internationalization, international trade in professional services remains hindered by complex domestic regulations, both in the United States and abroad.  Such regulations are usually in place to ensure the quality of services and to protect consumers, since the provision of professional services demands specialized education and training.  These regulations include local presence and even nationality requirements, and restrictions on the legal form of entry and on ownership.  Recent efforts to facilitate trade in professional services both at the bilateral and multilateral levels include the establishment of guidelines for mutual recognition agreements, and the negotiation of disciplines governing domestic regulations.  Both tasks have been undertaken by the WTO Working Party on Professional Services with respect to accountancy.

Table IV.5

Trade in professional services, 1993-97

(US$ million and per cent)

	
	1993
	1994
	1995
	1996
	1997
	Average growth rate (%)

	Cross-border transactions in business, professional and technical servicesa
	1993-97

	Exports
	12,958
	15,330
	16,064
	19,678
	21,304
	13.5%

	Of which:
	
	
	
	
	
	

	Legal services
	1,442
	1,617
	1,667
	1,973
	2,085
	9.8%

	Accounting, auditing, and bookkeeping services
	164
	132
	181
	253
	255
	14.5%

	Management, consulting, and public relations services
	826
	1,134
	1,489
	1,680
	2,139
	27.2%

	Construction, engineering, architectural, mining services
	2,407
	2,474
	2,550
	3,560
	4,084
	15.0%

	Imports
	3,504
	3,869
	4,822
	5,550
	6,571
	17.1%

	Of which:
	
	
	
	
	
	

	Legal services
	321
	383
	469
	580
	568
	15.8%

	Accounting, auditing, and bookkeeping services
	103
	130
	170
	229
	335
	34.5%

	Management, consulting, and public relations services
	287
	321
	465
	593
	782
	29.0%

	Construction, engineering, architectural, mining services
	319
	280
	345
	489
	346
	5.9%

	Miscellaneous
	
	
	
	
	
	

	Total private sector exports
	172,031
	187,760
	204,229
	224,213
	239,215
	8.6%

	Total private sector imports
	111,259
	123,303
	133,355
	142,261
	156,236
	8.9%

	Affiliate transactions
	
	
	
	
	
	1993-96

	Sales by foreign affiliates
	
	
	
	
	
	

	Engineering, architectural and surveying services
	5,791
	D
	D
	8,611
	..
	D

	Accounting, research, management and related services
	5,183
	5,702
	6,245
	7,461
	..
	8.5%

	Sales by U.S affiliates
	
	
	
	
	
	

	Engineering, architectural and surveying services
	3,653
	2,883
	2,791
	2,964
	..
	-3.9%

	Accounting, research, management and related services
	1,414
	2,332
	2,326
	1,857
	..
	14.6%


..
Not available.

a
Business, professional, and technical services include accounting, auditing and bookkeeping services;  advertising services;  agricultural services;  computer and data processing services;  construction, engineering, architectural and mining services;  data base and other information services;  industrial engineering;  installation, maintenance and repair of equipment;  legal services;  mailing, reproduction and commercial art;  management of health care facilities;  management, consulting and public relations services;  medical services;  miscellaneous disbursements;  and other business, professional and technical services.

D
Suppressed to avoid disclosure of data of individual companies.

Source:
U.S. Department of Commerce, Bureau of Economic Analysis, Survey of Current Business , October 1998.

89.
Under the U.S. Constitution, the power to regulate professions is reserved for the states (or jurisdictions);  each state or jurisdiction has its own licensing (or registration) regulation, and generally sets up licensing boards to administer licensing procedures.  In international trade negotiations, the Federal Government may negotiate framework agreements with U.S. trading partners on behalf of the states, but the individual state regulatory/licensing bodies generally negotiate mutual recognition agreements on their own behalf.  The absence of a uniform regulatory regime at the national level, and divergent market access conditions at the State level, means that a foreign service supplier established in the U.S. market must, like any domestic service supplier, conform to the regulatory regime in any state in which he chooses to do business.  This adds to the complexity of market entry and may represent a barrier to entry for foreign service suppliers.  The federal-state division of power may also limit the capacity of the Federal Government to negotiate trade agreements in an international context.

90.
According to the U.S. authorities, divergent state requirements do not necessarily constitute a barrier to access.  The lack of uniformity is an inherent characteristic of the U.S. federal system, and does not disadvantage foreign professionals any more than it does American professionals.  Although there are differences in various qualification requirements for some professions, efforts are being made to move toward uniformity through national organizations of regulatory authorities and the use of model rules.  In recent years, many U.S. regulatory/licensing bodies have also made it easier to obtain information on education, licensing, establishment, and other related requirements through the Internet.
133

91.
U.S. GATS commitments in professional services cover the following areas: legal; accounting, auditing and bookkeeping;  taxation;  architectural;  engineering;  integrated engineering;  urban planning and landscape architectural services.
134  Generally, the U.S. commitments contain only a limited number of market access or national treatment restrictions for modes 1, 2 and 3, except in legal services.  The most common limitations are the requirement that partnerships are limited to licensed persons (legal services;  accounting, auditing and bookkeeping services);  in-state office requirements (legal services;  accounting, auditing and bookkeeping services);  residency requirements (legal services;  accounting, auditing and bookkeeping services;  engineering and integrated engineering services);  citizenship requirements in some cases (legal services with respect to practice before the PTO;  accounting, auditing and bookkeeping services in North Carolina;  engineering and integrated engineering services in the District of Columbia);  and the requirement in Michigan that two thirds of the officers, partners, and/or directors in an architectural firm be licensed professionals.  Mode 4 is unbound for all professional categories except as indicated in the horizontal section of the Schedule.  U.S. horizontal commitments include the provision that intra-corporate transferees, such as managers, executives, and specialists (including licensed professionals), may provide services through a branch, subsidiary or affiliated established in the United States for a period of three years, with the possibility of an extension for a maximum of two additional years.

92.
The United States has taken steps, bilaterally and plurilaterally, to facilitate trade in certain professional services through mutual recognition agreements.  One of the more comprehensive efforts can be found in the U.S.-Canada Free Trade Agreement (FTA), later incorporated into the NAFTA.  The FTA established a framework intended to ensure that measures applied to professional service suppliers did not constitute unnecessary barriers to trade between the two countries.  In this context, an agreement on "Principles of Reciprocity" was reached in 1991 for the accounting profession, and an Inter-recognition Agreement was reached in 1994 for architects.

93.
Disciplines governing professional services under the NAFTA can be found in Chapter 12 (Cross-Border Trade in Services) and Chapter 16 (Temporary Entry for Business People).  Article 1210 (Licensing and Certification) of Chapter 12 calls for the elimination of citizenship and permanent residency requirements for the licensing of professionals.  Annex 1210.5 to Article 1210 further encourages the relevant professional bodies to develop mutually acceptable standards and criteria for the licensing and certification of professional service providers, and to provide recommendations on mutual recognition of credentials.  More specifically, the Annex calls for the establishment of regimes for licensing of foreign legal consultants and engineers.  In this context, a Mutual Recognition Agreement was signed in June 1995 for temporary and permanent licensing of the engineering profession, and a Foreign Legal Consultant Accord was signed in July 1998 by representatives of the relevant professional bodies of NAFTA parties. Representatives of other professions (e.g., accountants, architects, nurses, surveyors, veterinarians) have been exploring the possibility of mutual recognition within the NAFTA context.  Chapter 16 provides for the temporary entry of business persons, including professionals, by eliminating job validation requirements, labour certification or other forms of labour market tests.
135  At the same time, recognition is given to the need to protect the domestic labour force, permanent employment in each member country, and border security.

94.
Apart from NAFTA, mutual recognition agreements have been reached in accounting with Australia, and in engineering education with Australia, Canada, Ireland, New Zealand, the United Kingdom, and Hong Kong, China.  The United States and the European Union are discussing the possibility of establishing a framework for the negotiation of recognition agreements in professional services and other services.  U.S. architects, working with the International Union of Architects, are seeking to develop minimum standards of professional practice.

(ii)
Legal services

95.
Legal services include legal advisory and representation services in various fields of law (e.g. criminal or corporate law), advisory and representation services in statutory procedures of quasi-judicial bodies, and legal documentation and certification services.  The U.S. legal services industry recorded revenues estimated at US$120 billion in 1997, employing 900,000 people.
136  Legal services are traded both on a cross-border and affiliate basis.  In 1997, cross-border exports of legal services totalled US$2.1 billion, up from US$1.7 billion in 1995, and imports totalled US$568 million.  The large trade surplus, US$1.5 billion in 1997, reflects the high demand for U.S. legal services.  Foreign affiliate operations have become increasingly important in the provision of legal services, with a great deal of such trade involving foreign legal consultancy services.  In 1998, legal service exports through sales by foreign affiliates were estimated at US$310 million.
137

96.
The legal profession is regulated at the subnational level, with each state or jurisdiction imposing its own requirements (such as minimum age, particular diploma or title, registration with a professional body, payment of a fee, etc.) and often requiring non-uniform professional examinations.  However, there are several multi-jurisdictional examinations that are used by the states as a part of their bar examination or as a supplement to the bar examination.
138  According to the U.S. authorities, most American lawyers are admitted to practice in only one state and can easily find ways to represent their clients in other states.  Foreigners may qualify by meeting the same state licensing requirements as U.S. nationals.
139  Alternatively, lawyers licensed in foreign countries may be certified as foreign legal consultants (FLCs), without passing an examination, as long as they are in good standing in their home country.  These two categories of legal services can be found in the U.S. GATS Schedule.  Otherwise, foreign lawyers may enter into partnerships with American lawyers in any U.S. state.

97.
According to the GATS Schedule, legal services (practice as a qualified U.S. lawyer) must be supplied by a natural person; no cross-border supply is permitted.  For Mode 3, partnership in law firms is limited to persons licenced as lawyers.  Citizenship is required for representation before the PTO, but any other nationality requirements for licensing of lawyers are prohibited under the U.S. constitution.
140  Nine jurisdictions maintain the in-state office requirement for licensing as a market access limitation, and 16 jurisdictions maintain in-state or U.S. residency requirements as a national treatment limitation.

98.
Currently 23 states and the District of Columbia provide for rules on the licensing of FLC without examination;  15 states and the District of Columbia bound their foreign legal consultant regime as part of the Uruguay Round commitments;  and additionally, eight states (i.e. Arizona, Indiana, Louisiana, Massachusetts, Missouri, New Mexico, North Carolina and Utah) have adopted the FLC regime since the conclusion of the Round.
141  None of the eight states require reciprocity.

99.
The scope of activities that FLCs can practice varies between states; Table IV.6 summarizes the U.S. commitments with regard to the scope of permitted FLC activities, licensing requirements for FLCs, and limitations on market access and national treatment contained in the U.S. Schedule.  While the U.S. Schedule does not specify the activities in which FLCs may engage, it spells out the activities that FLCs may not practice, for example:  (i) appearing for a person other than himself or herself as attorney in any court, or before any magistrate or other judicial officer, in this state (other than upon admission pro haec vice);  (ii) preparing any instrument effecting the transfer or registration of title to real estate located in the United States;  (iii) preparing any will or trust instrument effecting the disposition on death of any property located in the United States and owned by a resident thereof, or any instrument relating to the administration of a decedent's estate in the United States;  and (iv) preparing any instrument in respect of the marital or parental relations, rights or duties of a resident of the United States, or the custody or care of the children of such a resident.  In general, FLCs can provide advice on the law of any country in which they are qualified and on international law, and give counselling in international business transactions and dispute resolutions proceedings other than before courts, such as arbitration and mediation services.  However, they may not give advice on local laws without a backup opinion from a locally licensed lawyer.

Table IV.6

Summary of U.S. commitments in legal services

	
	Number of states

	Scope of activities by FLCs
	

	(i)
Practice of international law:
	

	permitted provided FLC is competent.
	5

	permitted to the extent incorporated in home-country law.
	11

	(ii)
Practice of third-country law:
	

	permitted provided FLC is competent.
	2

	permitted provided FLC obtains advice from an attorney licenced in that jurisdiction (and identifies that person to the client).
	6

	not permitted.
	8

	(iii)
Practice of host-country law:
	

	permitted provided FLC obtains advice from an attorney licenced in that jurisdiction and identifies the person to the client.
	6

	permitted to practice NY and federal law provided FLC relies on advice from a person duly qualified and entitled to render professional legal advice on NY or U.S. law.  Permitted to practice law of other U.S. states, provided FLC is competent.
	1

	not permitted.
	9

	(iv)
Employment of local lawyers:
	

	permitted.
	16

	not permitted.
	0

	(v)
Use of firm name:
	

	permitted.
	15

	unrestricted.
	1

	Requirements for FLCs

	(i)
Registration:
	

	required.
	16

	not required.
	0

	(ii)
Minimum age:
	

	18
	2

	21
	1

	26
	7

	not specified.
	6

	(iii)
Experience:
	

	3 of 5 years preceding registration.
	2

	4 of 6 years preceding registration.
	2

	5 of 7 years preceding registration.
	11

	5 of 8 years preceding registration.
	1

	(iv)
Certification of registration and good standing with home-country bar:
	

	required.
	16

	not required
	0

	Table IV.6 (cont'd)

	(v)
Professional liability insurance:
	

	required.
	10

	not required.
	6

	(vi)
Overdraft notification:
	

	required.
	1

	not required.
	5

	(vii)
Subjection to rules of conduct and ethics set by a state professional body:
	

	required.
	14

	not required.
	2

	Limitations on market access and national treatment with regard to FLC activities

	(i)
Market access:
	

	in-state office required.
	5

	no limitation.
	11

	(ii)
National treatment:
	

	in-state residency required.
	3

	no limitation.
	13


Source:
U.S. GATS Schedule of Specific Commitments.

100.
In an effort to encourage the states to liberalize regulations concerning foreign lawyers in a standardized manner, in 1993 the American Bar Association (ABA) adopted a proposed Model Rule for the Licensing of Foreign Legal Consultants.
142  The impact of the adoption of such model rule has so far been mixed however;  out of the six states that have adopted or modified laws regulating FLCs since 1993, four followed the ABA model rule and two adopted laws with some notable differences.
143

101.
Some progress was made in liberalizing the regulations of foreign lawyers in the NAFTA context.  In July 1998, representatives of the relevant professional bodies from NAFTA countries signed joint recommendations for the recognition of FLCs, which are currently under consideration by the three governments.
144  The recommendations are aimed at establishing a basis for recognition of FLCs who would advise on their home country laws, and also touch upon issues such as the form of association or partnership between local layers authorized to practice in the home territory and FLCs.

(iii)
Accounting services

102.
U.S. accounting firms and their international networks of affiliated firms dominate in world markets, accounting for an estimated 60% of the global industry’s worldwide revenue in 1996.  In the U.S. market, the six largest multinational accounting firms
145 accounted for 83% of the sector's total revenue of US$21.2 billion in 1996.
146  While accounting and auditing services constitute the core activities of accountancy firms, a wide range of additional services are also offered, most notably merger audits, insolvency services, tax advice, investment services and management consulting.
147  Indeed, for many large U.S. accounting firms, management consulting has displaced accounting and accounting-related activities (e.g. auditing and tax services) as the principal engine for revenue growth.  In 1996, management consulting and other management services represented the largest single source of total revenue (US$8.3 billion, or 39% of the total) and the highest rate of annual growth (24%) for the 100 leading U.S. accounting firms.  By comparison, accounting and auditing generated US$7.9 billion and grew by 6%, while tax services provided US$5 billion and increased by 12%.

103.
International trade in accounting and management consulting services takes place on both a cross-border and an affiliate basis.  However, affiliate transactions far exceed cross-border transactions as there are typically fewer legal restrictions on serving clients through affiliates than providing such services across borders.
148  In 1997, cross-border exports of accounting and management consulting services totalled US$2.4 billion (that is, US$255 million for accounting and accounting-related services and US$2.1 billion for management consulting and public relations services), imports amounted to US$1.1 billion (US$335 million and US$782 million, respectively).
149  The outcome was a surplus of US$1.3 billion in 1997.  U.S. affiliate transactions in accounting and management consulting services generated a trade surplus of US$5.6 billion in 1996, of which US$7.5 billion involved sales by foreign affiliates of U.S. firms and US$1.9 billion involved sales by U.S. affiliates of foreign firms.
150

104.
The accountancy sector is regulated by state law and by professional self-regulation in the United States.  An accounting practitioner must be licensed as a certified public accountant (CPA) by one of the 54 state, or territorial boards of accountancy.
151  The National Association of State Boards of Accountancy (NASBA) is an umbrella organization representing the subfederal licensing boards.  Professional self-regulation applies to the setting of standards, ethics, and codes of professional conduct, which are developed by professional bodies such as the American Institute of Certified Public Accountants (AICPA), the national professional body for CPAs.
152  The AICPA and NASBA have encouraged states to move toward uniformity through the use of the Uniform Accountancy Act, a model bill and set of regulations designed to provide a uniform approach to regulation of the accounting profession.

105.
Accounting, bookkeeping and insolvency practices are not reserved for any profession, and thus non-CPAs may practice industry and private sector accounting and bookkeeping.  Auditing functions are reserved exclusively for the accountancy profession.  Auditing for all companies is generally regulated by the State Boards of Accountancy, and for publicly traded companies by the Securities and Exchange Commission.  Tax consultation and representation are not reserved for accountancy or other professions in the United States, but are practiced primarily by the legal and accountancy professions.
153  These services are regulated by the Internal Revenue Service and by State Boards.  Industry and public sector accounting and bookkeeping services are not regulated.
154 

106.
While a licence is granted and regulated by the individual states and territories, all states require that applicants pass the same professional examination, the Uniform CPA Examination.
155  Foreign education and professional experience may be taken into account for admission to the Uniform CPA examination; however, the extent varies from state to state and depends on the country where education/experience were acquired.
156  While U.S. citizenship is not required for licensing, except in Alabama and North Carolina, many states require residency and/or an in-state office for licensing.
157  In the GATS Schedule, in-state office requirements for 13 states are inscribed as market access limitations, and in-state residency for 25 states and the District of Columbia are inscribed as national treatment limitations.  Restrictions on commercial establishment also exist; nearly all states only allow accounting firms to operate as sole proprietorships, partnerships or professional corporations (PCs), and also limit ownership of these accounting firms to persons licensed as accountants, except in Iowa where accounting firms must incorporate.
158  Temporary licensing is granted in 35 jurisdictions.
159  The United States has concluded mutual recognition agreements to facilitate the supply of accountancy services with certain countries.  The U.S. and Canadian accounting professional representatives signed an agreement on "Principles of Reciprocity" in  September 1991, establishing a framework for mutual recognition between those states or provinces that ratify it.
160  According to the agreement, U.S. CPAs and Canadian chartered accountants are not required to take the entire professional uniform accountancy examination in the reciprocal jurisdiction, but may substitute it for an abbreviated examination to demonstrate knowledge of national and local legislation, standards, and practices for the jurisdiction in which a licence is sought.  As of April 1999, 39 U.S. states and nine Canadian provinces had ratified the agreement.  Similarly, a Principles Agreement for Reciprocal Licensing was reached in October 1996 with the Institute of Chartered Accountants in Australia, a national professional association representing the chartered accountancy profession in Australia.
161  As of April 1999, 24 U.S. states had accepted the agreement's recommendations concerning abbreviated examination requirements.
162

107.
The United States has actively participated in work undertaken by the WTO Working Party on Professional Services, especially in developing the guidelines for mutual recognition agreements and disciplines on domestic regulation in the accountancy sector.
163  According to the U.S. authorities, the United States strongly supports the guidelines and believes that they should be extended to other professions.  At the same time, it believes that the disciplines can be improved and should be used as a starting point, but not as a model, for disciplines on regulation of other professions.

(iv)
Architectural services

108.
Available data from the USITC do not separate activities provided by architectural, engineering and construction service providers.
164  In 1997, U.S. cross-border exports of architectural, engineering, and construction (AEC) services were US$4.1 billion, and imports stood at US$346 million, resulting in a trade surplus of US$3.7 billion.
165  Asia-Pacific countries were the largest export markets for U.S. cross-border AEC services in 1997, although exports of such services to the region declined due to the economic recession.  Canada and the United Kingdom are the top suppliers to the U.S. market.  More importantly, international trade in AEC services is undertaken primarily by affiliates in foreign markets.  Sales by foreign affiliates of U.S. firms increased from US$5.8 billion in 1993 to US$8.6 billion in 1996.
166  Data pertaining to the total value of contracts secured by AEC enterprises indicate that in 1996 U.S. firms’ total foreign billings grew by nearly 20%, to US$23.8 billion.  Moreover, between 1995 and 1996, the number of U.S. contractors operating in overseas markets grew to 616 firms, an increase of 10%.  Economic growth in developing nations, fewer restrictions on the participation of non-domestic firms in foreign construction markets, and progress in creating mutual recognition agreements are among the factors contributing to U.S. strength in international trade in AEC services.
167  Sales by foreign affiliates in the United States amounted to US$3.0 billion in 1996.
168

109.
Registration is required in order to practice architecture in the United States.  Responsibility for registering architects lies with subfederal authorities, and all U.S. jurisdictions have established architectural registration boards.  Although registration laws vary among states, the National Council of Architectural Registration Boards (NCARB), the umbrella organization of 55 state and territorial architectural registration boards, promotes uniform national standards in governing the architectural profession.  Registration boards generally require a professional degree in architecture from a programme accredited by the National Architectural Accrediting Board (NAAB), three years of training, and a satisfactory pass of the NCARB Architect Registration Examination.  Those without a degree from an NAAB-accredited programme or with a degree from foreign institutions may request the NCARB to determine the equivalence of their education.  Mobility is facilitated by an NCARB Certificate, which reciprocally qualifies those registered in one jurisdiction to be registered in another jurisdiction without satisfying additional education, training or examination requirements.
169 

110.
The U.S. GATS Schedule imposes no limitation on market access in modes 1, 2 and 3, with the exception of a commercial presence limitation applied by Michigan, where two thirds of the officers, partners, and/or directors of an architectural firm must be licensed in that state as architects, professional engineers, and/or land surveyors.  

111.
In the framework of the U.S.-Canada Free Trade Agreement, an Inter-Recognition Agreement was reached in June 1994 between the NCARB and the Committee of Canadian Architectural Councils (CCAC).
170  The agreement establishes a series of requirements for certification applicable to U.S. and Canadian architects.  As of March 1999, 41 U.S. states and nine Canadian provinces had adopted the agreement.
171  The NCARB is currently exploring the possibility of mutual recognition of architectural licensing standards with the Architects Registration of the United Kingdom.
172

(v)
Engineering and integrated engineering services

112.
For all functions performed by an engineer that require licensing (e.g. signing, drawing, blueprints, certifications), a licence is required in all U.S. jurisdictions for both U.S. citizens and foreign persons.
173  Licensing laws for the title "professional engineer" often vary from state to state, however, they generally require graduation from an engineering programme accredited by the Accreditation Board for Engineering and Technology (ABET), followed by approximately four years of responsible engineering experience, and successful completion of exams (e.g. a Fundamentals of Engineering written exam and a Principles and Practice of Engineering exam).  The National Council of Examiners of Engineering and Surveying (NCEES), the umbrella organization of the subfederal professional engineering and land surveying licensing authorities, has developed a model law to promote uniform licensing laws and licensing procedures across U.S. jurisdictions.  The profession's mobility between U.S. jurisdictions is often granted on a reciprocal basis; that is, engineers licensed in one state become licensed in another without further examination as long as the requirements of the state that originally granted licensure are at least, equal their minimum standards.

113.
In the GATS framework, the United States undertook market-access commitments in modes 1, 2 and 3 regarding engineering and integrated engineering services.  The only reservations involve citizenship requirements for licensing of professional engineers in the District of Columbia and in-state residency requirements in a dozen states.
174

114.
The United States concluded several mutual recognition agreements on the engineering profession.  The ABET signed a mutual recognition agreement, known as the "Washington Accord", with five foreign professional bodies in 1988.
175  Signatories to the agreement recognize the substantial equivalence or comparability of their respective accreditation processes.  A mutual recognition agreement was also signed by the relevant professional bodies in the context of NAFTA in June 1995.
176  The agreement, upon implementation by states and provinces, establishes the basis for licensing authorities in each country to recognize temporary and permanent licensing of engineers in other partner countries.  Only Texas has so far signed a letter of intent to implement the agreement.
177
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APPENDIX TABLES

Table AI.1

Exports by group of products, 1990-97

(US$ million and per cent)

	Commodity
	1990
	1991
	1992
	1993
	1994
	1995
	1996
	1997

	Total (US$ million)
	374,449.6 
	400,983.9 
	424,871.6 
	439,222.9 
	481,833.3 
	546,441.6 
	582,118.2 
	643,178.5 

	- Total primary products
	21.9 
	20.2 
	19.5 
	18.1 
	17.7 
	19.0 
	18.1 
	15.8 

	
	
	
	
	
	
	
	
	

	--  Agriculture
	15.6 
	14.4 
	14.6 
	13.8 
	13.7 
	14.4 
	13.8 
	11.7 

	---  Food
	11.1 
	10.4 
	10.9 
	10.4 
	10.1 
	10.5 
	10.7 
	9.0 

	         2222 Soya beans
	1.0 
	1.0 
	1.0 
	1.1 
	0.9 
	1.0 
	1.3 
	1.2 

	         0449 Maize, other

         unmilled
	1.6 
	1.2 
	1.1 
	1.0 
	0.8 
	1.3 
	1.5 
	0.8 

	         1222 Cigarettes contg.

         tobacco
	1.3 
	1.1 
	1.0 
	0.9 
	1.0 
	0.9 
	0.8 
	0.7 

	---  Agricultural raw material
	4.5 
	3.9 
	3.7 
	3.4 
	3.5 
	3.9 
	3.1 
	2.7 

	
	
	
	
	
	
	
	
	

	--  Mining
	6.3 
	5.8 
	4.9 
	4.3 
	4.0 
	4.5 
	4.2 
	4.0 

	---  Ores and other minerals
	1.7 
	1.4 
	1.1 
	1.0 
	1.1 
	1.3 
	1.0 
	1.0 

	---  Non-ferrous metals
	1.4 
	1.4 
	1.2 
	1.0 
	1.1 
	1.3 
	1.2 
	1.1 

	---  Fuels
	3.3 
	3.0 
	2.6 
	2.2 
	1.8 
	1.9 
	2.1 
	1.9 

	
	
	
	
	
	
	
	
	

	- Manufactures
	73.2 
	75.1 
	75.5 
	75.9 
	77.2 
	76.4 
	77.0 
	79.9 

	--  Iron & steel
	0.9 
	1.1 
	0.9 
	0.8 
	0.8 
	1.0 
	0.9 
	0.9 

	--  Chemicals
	10.4 
	10.7 
	10.3 
	10.3 
	10.7 
	11.1 
	10.6 
	10.8 

	--  Other semi-manufactures
	4.9 
	5.0 
	5.1 
	5.2 
	5.3 
	5.5 
	5.5 
	5.6 

	--  Machinery and transport

      equipment
	46.1 
	46.9 
	47.3 
	47.6 
	48.3 
	46.9 
	47.9 
	50.3 

	---  Power generating

       machines
	2.6 
	2.7 
	2.7 
	2.7 
	2.5 
	2.4 
	2.3 
	2.6 

	         7149 Parts, jet, gas

          turbine eng
	1.4 
	1.3 
	1.2 
	1.1 
	1.0 
	1.0 
	1.0 
	1.2 

	---  Other non-electrical

       machinery
	9.0 
	9.1 
	9.0 
	9.2 
	9.4 
	9.6 
	9.9 
	10.2 

	         7239 Pts nes, cvl.

         enginrg. mach
	0.9 
	1.0 
	1.0 
	0.9 
	0.9 
	0.9 
	1.0 
	1.0 

	         7284 Mach. appl. spcl

          indus nes
	0.6 
	0.6 
	0.6 
	0.6 
	0.7 
	1.0 
	1.0 
	1.0 

	----   Agricultural machinery

        and tractors
	0.7 
	0.6 
	0.6 
	0.7 
	0.6 
	0.6 
	0.7 
	0.7 

	---  Office machines &

       telecommunications

       equipment
	12.1 
	11.9 
	11.9 
	12.5 
	13.7 
	14.7 
	14.7 
	15.4 

	         7764 Electronic

         microcircuits
	2.4 
	2.3 
	2.3 
	2.7 
	3.3 
	3.7 
	3.6 
	3.9 

	         7599 Parts, data proc. 

         etc. mch
	2.6 
	2.6 
	2.5 
	2.4 
	2.5 
	2.8 
	2.9 
	2.9 

	         7523 Digtl proc, storage

         units
	1.4 
	1.4 
	1.3 
	1.3 
	1.3 
	1.3 
	1.6 
	1.4 

	         7649 Parts, telecommun.

         equipt
	1.0 
	1.0 
	1.0 
	1.2 
	1.2 
	1.2 
	1.2 
	1.2 

	         7643 TV, radio

         transmittrs etc
	0.4 
	0.5 
	0.5 
	0.6 
	0.8 
	0.9 
	0.8 
	1.0 

	         7529 Data proc

         equipment, nes
	0.3 
	0.3 
	0.3 
	0.3 
	0.5 
	0.6 
	0.9 
	1.0 

	---   Other electrical machines
	4.2 
	4.3 
	4.4 
	4.6 
	4.9 
	4.9 
	5.0 
	5.1 

	         7731 Insultd wire, etc.

         Condctr.
	0.5 
	0.5 
	0.6 
	0.7 
	0.7 
	0.7 
	0.7 
	0.7 

	Table AI.1 (cont'd)

	

	---   Automotive products
	8.4 
	8.5 
	9.2 
	9.8 
	10.0 
	9.3 
	9.1 
	9.2 

	         7843 Other parts, motor

         vehicl
	3.9 
	3.6 
	3.9 
	4.3 
	4.4 
	4.2 
	4.0 
	4.2 

	         7812 Pass. transport

         vehicles
	2.7 
	2.8 
	3.2 
	3.2 
	3.3 
	2.9 
	2.8 
	2.5 

	         7821 Goods vehicles
	0.7 
	0.9 
	0.7 
	0.7 
	0.8 
	0.8 
	1.0 
	1.1 

	         7132 Intrnl comb engine

         vehcl
	0.5 
	0.6 
	0.7 
	0.7 
	0.7 
	0.7 
	0.6 
	0.7 

	---   Other transport

        equipment
	9.7 
	10.3 
	10.1 
	8.7 
	7.7 
	6.1 
	6.9 
	7.8 

	         7924 Aircrft etc. ULW

         >15000kg
	4.7 
	5.5 
	5.5 
	4.3 
	3.5 
	2.1 
	2.6 
	3.3 

	         7929 Parts, nes, aircraft,

         equip
	2.6 
	2.5 
	2.1 
	2.1 
	2.0 
	1.9 
	2.0 
	2.0 

	--  Textiles
	1.3 
	1.4 
	1.4 
	1.3 
	1.3 
	1.3 
	1.3 
	1.4 

	--  Clothing
	0.7 
	0.8 
	1.0 
	1.1 
	1.1 
	1.2 
	1.3 
	1.3 

	--  Other consumer goods
	9.0 
	9.2 
	9.5 
	9.7 
	9.7 
	9.3 
	9.5 
	9.6 

	         8722 Othr. medical

         instruments
	0.6 
	0.6 
	0.7 
	0.7 
	0.7 
	0.7 
	0.7 
	0.8 

	
	
	
	
	
	
	
	
	

	- Other
	4.9 
	4.8 
	5.0 
	6.0 
	5.1 
	4.7 
	5.0 
	4.3 

	         9310 Special trans not

         classd
	3.3 
	3.2 
	3.2 
	3.2 
	3.2 
	3.0 
	3.0 
	2.9 

	--   Gold
	0.8 
	0.8 
	1.0 
	2.1 
	1.2 
	0.9 
	1.1 
	0.9 


Source:
UNSD, Comtrade database (SITC Rev.3).

Table AI.2

Imports by group of products, 1990-97

(US$ million and per cent)

	Commodity
	1990
	1991
	1992
	1993
	1994
	1995
	1996
	1997

	Total (US$ million)
	517,524.5 
	508,944.1 
	553,496.5 
	603,153.6 
	689,030.0 
	770,821.5 
	817,627.2 
	898,025.5 

	
	
	
	
	
	
	
	
	

	- Total primary products
	24.0 
	21.8 
	20.6 
	19.4 
	18.2 
	17.7 
	18.8 
	18.5 

	
	
	
	
	
	
	
	
	

	--  Agriculture
	7.7 
	7.7 
	7.6 
	7.3 
	7.1 
	6.9 
	7.0 
	6.9 

	---   Food
	5.8 
	5.9 
	5.7 
	5.3 
	5.0 
	4.8 
	4.9 
	5.0 

	---   Agricultural raw material
	1.9 
	1.8 
	1.9 
	2.0 
	2.0 
	2.1 
	2.0 
	1.9 

	         2482 Wood, conifer, sawn
	0.5 
	0.5 
	0.6 
	0.8 
	0.9 
	0.7 
	0.8 
	0.8 

	
	
	
	
	
	
	
	
	

	--  Mining
	16.3 
	14.1 
	13.0 
	12.1 
	11.1 
	10.8 
	11.8 
	11.6 

	---   Ores and other minerals
	1.1 
	1.0 
	0.9 
	0.7 
	0.7 
	0.8 
	0.7 
	0.7 

	---   Non-ferrous metals
	1.9 
	1.7 
	1.6 
	1.5 
	1.7 
	1.9 
	1.7 
	1.7 

	---   Fuels
	13.3 
	11.4 
	10.6 
	9.8 
	8.7 
	8.2 
	9.4 
	9.2 

	         3330 Crude petroleum
	9.0 
	7.8 
	7.4 
	6.8 
	5.9 
	5.9 
	6.5 
	6.4 

	         3341 Motor gasolene, light

         oil
	1.3 
	1.0 
	1.0 
	0.8 
	0.6 
	0.5 
	0.8 
	0.7 

	
	
	
	
	
	
	
	
	

	- Manufactures
	72.6 
	74.7 
	75.8 
	77.1 
	78.3 
	78.9 
	77.6 
	77.8 

	--  Iron & steel
	2.1 
	2.0 
	1.8 
	1.8 
	2.2 
	2.0 
	2.0 
	1.9 

	--  Chemicals
	4.6 
	5.0 
	5.2 
	5.1 
	5.1 
	5.5 
	5.7 
	5.8 

	--  Other semi-manufactures
	6.9 
	6.7 
	6.6 
	6.8 
	6.7 
	6.9 
	6.7 
	6.7 

	         6672 Diamonds. excl.

         industrial
	0.8 
	0.8 
	0.8 
	0.8 
	0.8 
	0.8 
	0.8 
	0.8 

	--  Machinery and transport

      equipment
	41.4 
	42.5 
	42.8 
	44.0 
	45.7 
	46.4 
	45.2 
	44.9 

	---   Power generating machines
	1.5 
	1.6 
	1.6 
	1.5 
	1.4 
	1.2 
	1.3 
	1.4 

	---   Other non-electrical

        machinery
	6.2 
	5.9 
	5.7 
	5.9 
	6.4 
	6.6 
	6.4 
	6.3 

	----    Agricultural machinery

         and tractors
	0.5 
	0.4 
	0.4 
	0.4 
	0.4 
	0.4 
	0.3 
	0.4 

	---   Office machines &

       telecommunications

       equipment
	12.2 
	13.5 
	14.5 
	15.3 
	16.5 
	18.2 
	17.2 
	16.9 

	         7764 Electronic

         microcircuits
	2.1 
	2.3 
	2.5 
	2.9 
	3.4 
	4.6 
	4.0 
	3.6 

	         7599 Parts, data proc. etc.

         mch
	1.5 
	1.7 
	1.8 
	2.0 
	2.4 
	2.9 
	2.6 
	2.7 

	         7527 Storage units, data

         proc.
	1.2 
	1.3 
	1.6 
	1.6 
	1.6 
	1.9 
	2.0 
	2.2 

	         7526 Input or output units
	1.1 
	1.3 
	1.5 
	1.6 
	1.7 
	1.7 
	1.6 
	1.7 

	         7638 Sound, video

         recordng etc
	0.9 
	1.0 
	1.1 
	0.9 
	0.9 
	0.8 
	0.9 
	0.8 

	         7649 Parts, telecommun.

         equipt
	0.7 
	0.7 
	0.7 
	0.7 
	0.7 
	0.7 
	0.7 
	0.7 

	         7641 Line telephone etc.

         equip
	0.5 
	0.5 
	0.5 
	0.5 
	0.5 
	0.4 
	0.6 
	0.6 

	---   Other electrical machines
	3.8 
	4.0 
	4.1 
	4.2 
	4.2 
	4.3 
	4.4 
	4.6 

	         7731 Insultd wire, etc.

         condctr
	0.6 
	0.6 
	0.6 
	0.6 
	0.7 
	0.7 
	0.7 
	0.8 

	---   Automotive products
	15.3 
	15.1 
	14.6 
	14.9 
	14.9 
	14.0 
	13.7 
	13.4 

	         7812 Pass. transport

         vehicles
	9.2 
	9.3 
	8.6 
	8.9 
	9.1 
	8.6 
	8.3 
	8.3 

	Table AI.2 (cont'd)

	

	         7843 Other parts, motor

         vehicl
	3.1 
	2.9 
	3.0 
	3.0 
	2.9 
	2.7 
	2.6 
	2.4 

	         7821 Goods vehicles
	1.7 
	1.6 
	1.8 
	1.6 
	1.4 
	1.3 
	1.3 
	1.4 

	         7132 Intrnl comb. engine

         vehcl
	0.8 
	0.7 
	0.7 
	0.8 
	0.9 
	0.8 
	0.9 
	0.8 

	---   Other transport equipment
	2.3 
	2.5 
	2.5 
	2.3 
	2.2 
	2.1 
	2.2 
	2.2 

	--  Textiles
	1.3 
	1.4 
	1.5 
	1.5 
	1.4 
	1.4 
	1.3 
	1.4 

	--  Clothing
	5.2 
	5.4 
	6.0 
	5.9 
	5.6 
	5.4 
	5.3 
	5.6 

	         8453 Jersys, pullovrs, etc.

         knit
	0.9 
	0.9 
	0.9 
	0.8 
	0.8 
	0.7 
	0.7 
	0.8 

	--  Other consumer goods
	11.2 
	11.6 
	11.9 
	12.1 
	11.6 
	11.3 
	11.4 
	11.5 

	         8514 Oth. footwear, lthr.

         uppers
	1.3 
	1.2 
	1.2 
	1.1 
	1.1 
	1.0 
	1.0 
	1.0 

	         8942 Children's toys
	0.7 
	0.8 
	0.9 
	0.8 
	0.8 
	0.8 
	0.9 
	1.0 

	         8211 Convertible seats,

         parts
	0.5 
	0.5 
	0.5 
	0.5 
	0.5 
	0.5 
	0.6 
	0.6 

	
	
	
	
	
	
	
	
	

	- Other
	3.4 
	3.5 
	3.6 
	3.5 
	3.5 
	3.4 
	3.6 
	3.7 

	         9310 Special trans not

         classd
	3.1 
	3.0 
	3.1 
	3.0 
	3.1 
	3.0 
	3.2 
	3.3 

	--  Gold
	0.2 
	0.4 
	0.3 
	0.3 
	0.3 
	0.3 
	0.3 
	0.3 


Source:
UNSD, Comtrade database (SITC Rev.3).

Table AI.3

Exports by destination, 1990-97

(US$ million and per cent)

	
	1990
	1991
	1992
	1993
	1994
	1995
	1996
	1997

	Total (US$ million)
	374,449.6 
	400,983.9 
	424,871.6 
	439,222.9 
	481,833.3 
	546,441.6 
	582,118.2 
	643,178.5 

	America
	34.8 
	35.0 
	36.8 
	38.1 
	39.9 
	37.7 
	38.4 
	40.9 

	   Canada
	20.9 
	19.7 
	19.6 
	20.9 
	21.5 
	20.7 
	20.5 
	21.0 

	   Other America
	14.0 
	15.3 
	17.2 
	17.1 
	18.4 
	17.0 
	18.0 
	19.9 

	      Mexico
	7.3 
	8.0 
	9.3 
	9.2 
	10.2 
	8.2 
	9.4 
	10.6 

	      Brazil
	1.3 
	1.5 
	1.3 
	1.3 
	1.6 
	2.0 
	2.0 
	2.3 

	      Venezuela
	0.8 
	1.1 
	1.2 
	1.0 
	0.8 
	0.8 
	0.8 
	1.0 

	Europe
	29.6 
	29.1 
	27.3 
	25.7 
	24.1 
	24.2 
	24.0 
	23.8 

	   EU15
	26.2 
	25.6 
	24.0 
	21.8 
	21.0 
	21.3 
	20.6 
	20.6 

	      United Kingdom
	5.9 
	5.2 
	5.0 
	5.6 
	5.1 
	4.8 
	4.9 
	5.3 

	      Germany
	4.7 
	5.0 
	4.7 
	4.1 
	3.8 
	3.9 
	3.8 
	3.6 

	      Netherlands
	3.3 
	3.2 
	3.1 
	2.8 
	2.7 
	2.9 
	2.7 
	2.8 

	      France
	3.5 
	3.6 
	3.3 
	2.8 
	2.6 
	2.4 
	2.4 
	2.4 

	      Belgium-Luxembourg
	2.6 
	2.5 
	2.2 
	2.0 
	2.2 
	2.2 
	2.0 
	2.0 

	      Italy
	2.0 
	2.0 
	2.0 
	1.4 
	1.4 
	1.5 
	1.4 
	1.3 

	   EFTA
	1.5 
	1.6 
	1.3 
	1.7 
	1.3 
	1.3 
	1.6 
	1.5 

	      Switzerland
	1.1 
	1.2 
	0.9 
	1.4 
	1.0 
	1.0 
	1.3 
	1.2 

	   East Europe
	1.1 
	1.2 
	1.3 
	1.4 
	1.1 
	1.0 
	1.2 
	1.2 

	      Former USSR
	0.8 
	0.9 
	0.9 
	0.9 
	0.7 
	0.7 
	0.8 
	0.8 

	   Other Europe
	0.8 
	0.7 
	0.7 
	0.9 
	0.6 
	0.6 
	0.5 
	0.6 

	Asia
	30.7 
	31.3 
	31.1 
	31.9 
	31.7 
	34.0 
	33.3 
	31.3 

	   Middle East
	2.9 
	3.7 
	3.8 
	3.7 
	3.2 
	3.0 
	3.2 
	3.0 

	      Saudi Arabia
	1.1 
	1.6 
	1.7 
	1.5 
	1.2 
	1.1 
	1.2 
	1.3 

	   East Asia
	26.8 
	26.8 
	26.5 
	27.3 
	27.8 
	30.1 
	29.3 
	27.5 

	      Japan
	12.3 
	11.5 
	10.8 
	10.5 
	10.6 
	11.2 
	10.9 
	9.7 

	      Korea, Rep. of
	3.8 
	3.8 
	3.3 
	3.3 
	3.6 
	4.5 
	4.4 
	3.8 

	      Chinese Taipei
	3.0 
	3.2 
	3.4 
	3.5 
	3.4 
	3.3 
	2.9 
	2.9 

	      Singapore
	2.0 
	2.1 
	2.1 
	2.4 
	2.4 
	2.5 
	2.5 
	2.4 

	      Hong Kong
	1.6 
	1.8 
	1.9 
	2.0 
	2.1 
	2.3 
	2.1 
	2.1 

	      China
	1.3 
	1.6 
	1.7 
	2.0 
	1.9 
	2.1 
	2.0 
	1.9 

	      Malaysia
	0.8 
	0.9 
	0.9 
	1.3 
	1.4 
	1.5 
	1.4 
	1.6 

	      Thailand
	0.8 
	0.9 
	0.9 
	0.8 
	1.0 
	1.1 
	1.2 
	1.1 

	      Philippines
	0.7 
	0.5 
	0.6 
	0.8 
	0.8 
	0.9 
	1.0 
	1.1 

	   South Asia
	1.0 
	0.8 
	0.7 
	0.9 
	0.7 
	0.9 
	0.8 
	0.8 

	Oceania
	2.6 
	2.4 
	2.5 
	2.2 
	2.3 
	2.2 
	2.3 
	2.2 

	      Australia
	2.2 
	2.0 
	2.0 
	1.8 
	2.0 
	1.9 
	2.0 
	1.8 

	Africa
	2.1 
	2.2 
	2.3 
	2.1 
	1.9 
	1.8 
	1.8 
	1.8 

	   Sub-saharian Africa
	0.6 
	0.6 
	0.7 
	0.6 
	0.5 
	0.5 
	0.5 
	0.5 

	   Other Africa
	1.5 
	1.5 
	1.6 
	1.5 
	1.4 
	1.3 
	1.3 
	1.3 

	Other
	0.1 
	0.1 
	0.1 
	0.1 
	0.1 
	0.1 
	0.1 
	0.1 


Source:
UNSD, Comtrade database (SITC Rev.3).

Table AI.4

Imports by origin, 1990-97

(US$ million and per cent)

	
	1990
	1991
	1992
	1993
	1994
	1995
	1996
	1997

	Total (US$ million)
	517,524.5 
	508,944.1
	553,496.5 
	603,153.6 
	689,030.0 
	770,821.5 
	817,627.2 
	898,025.5 

	America
	31.1 
	31.3 
	31.3 
	31.7 
	32.4 
	33.3 
	35.0 
	35.1 

	   Canada
	18.1 
	18.4 
	18.3 
	18.8 
	19.1 
	19.2 
	19.5 
	19.1 

	   Other America
	13.0 
	12.9 
	13.0 
	12.9 
	13.3 
	14.0 
	15.4 
	16.1 

	      Mexico
	5.9 
	6.2 
	6.5 
	6.8 
	7.3 
	8.1 
	9.1 
	9.7 

	      Venezuela
	1.9 
	1.7 
	1.6 
	1.4 
	1.3 
	1.4 
	1.7 
	1.6 

	      Brazil
	1.7 
	1.4 
	1.5 
	1.3 
	1.4 
	1.2 
	1.1 
	1.1 

	Europe
	22.3 
	21.2 
	21.0 
	20.5 
	20.6 
	20.5 
	20.8 
	20.9 

	   EU15
	20.0 
	18.9 
	18.9 
	18.1 
	18.0 
	17.7 
	18.0 
	18.1 

	      Germany
	5.6 
	5.3 
	5.3 
	4.9 
	4.7 
	4.9 
	4.9 
	4.9 

	      United Kingdom
	4.0 
	3.7 
	3.7 
	3.7 
	3.7 
	3.6 
	3.6 
	3.7 

	      France
	2.6 
	2.7 
	2.8 
	2.6 
	2.5 
	2.3 
	2.3 
	2.4 

	      Italy
	2.6 
	2.4 
	2.3 
	2.3 
	2.2 
	2.2 
	2.3 
	2.2 

	      Belgium-Luxembourg
	0.9 
	0.8 
	0.9 
	0.9 
	1.0 
	0.8 
	0.9 
	0.9 

	   EFTA
	1.5 
	1.5 
	1.4 
	1.4 
	1.4 
	1.5 
	1.5 
	1.4 

	      Switzerland
	1.1 
	1.1 
	1.0 
	1.0 
	1.0 
	1.0 
	1.0 
	1.0 

	   East Europe
	0.5 
	0.4 
	0.4 
	0.6 
	0.9 
	1.0 
	0.9 
	1.0 

	      Former USSR
	0.2 
	0.2 
	0.2 
	0.4 
	0.6 
	0.7 
	0.6 
	0.6 

	   Other Europe
	0.4 
	0.4 
	0.3 
	0.3 
	0.3 
	0.3 
	0.3 
	0.3 

	Asia
	42.1 
	43.5 
	44.0 
	44.4 
	44.0 
	43.4 
	41.2 
	40.9 

	   Middle East
	3.9 
	3.4 
	3.0 
	2.7 
	2.4 
	2.3 
	2.3 
	2.4 

	      Saudi Arabia
	2.1 
	2.4 
	2.0 
	1.4 
	1.2 
	1.2 
	1.2 
	1.1 

	   East Asia
	37.2 
	39.0 
	39.7 
	40.3 
	40.2 
	39.8 
	37.5 
	37.0 

	      Japan
	18.1 
	18.8 
	18.1 
	18.3 
	17.8 
	16.5 
	14.4 
	13.8 

	      China
	3.1 
	4.0 
	5.0 
	5.6 
	6.0 
	6.3 
	6.7 
	7.3 

	      Chinese Taipei
	4.6 
	4.8 
	4.7 
	4.4 
	4.1 
	3.9 
	3.8 
	3.8 

	      Korea, Rep. of
	3.7 
	3.5 
	3.1 
	2.9 
	3.0 
	3.2 
	2.8 
	2.6 

	      Singapore
	2.0 
	2.0 
	2.1 
	2.2 
	2.3 
	2.5 
	2.5 
	2.3 

	      Malaysia
	1.1 
	1.2 
	1.6 
	1.8 
	2.1 
	2.3 
	2.2 
	2.1 

	      Thailand
	1.1 
	1.3 
	1.4 
	1.5 
	1.6 
	1.5 
	1.4 
	1.5 

	      Philippines
	0.7 
	0.7 
	0.8 
	0.9 
	0.9 
	1.0 
	1.0 
	1.2 

	      Hong Kong
	1.9 
	1.9 
	1.9 
	1.7 
	1.5 
	1.4 
	1.3 
	1.2 

	      Indonesia
	0.7 
	0.7 
	0.9 
	1.0 
	1.0 
	1.0 
	1.1 
	1.1 

	   South Asia
	1.0 
	1.1 
	1.2 
	1.3 
	1.3 
	1.3 
	1.3 
	1.4 

	      India
	0.7 
	0.7 
	0.7 
	0.8 
	0.8 
	0.8 
	0.8 
	0.9 

	Oceania
	1.2 
	1.1 
	1.0 
	0.8 
	0.8 
	0.7 
	0.7 
	0.8 

	Africa
	3.3 
	2.9 
	2.7 
	2.6 
	2.2 
	2.1 
	2.4 
	2.3 

	   Sub-saharian Africa
	2.3 
	2.0 
	2.0 
	1.8 
	1.5 
	1.4 
	1.7 
	1.6 

	   Other Africa
	1.0 
	0.9 
	0.8 
	0.8 
	0.7 
	0.7 
	0.7 
	0.7 

	Other
	0.0 
	0.0 
	0.0 
	0.0 
	0.0 
	0.0 
	0.0 
	0.0 


Source:
UNSD, Comtrade database (SITC Rev.3).

Table AII.1

Trade and investment agreements entered into by the United States between 1996 and 1998

	A.
Agreements That Have Entered into Force

	Multilateral Agreements

	International Tropical Timber Agreement (Signed in 1994;  entered into force 1 January 1997)

	WTO Basic Telecommunications Services Agreement (15 February 1997)

	First Round of the NAFTA Tariff Acceleration Exercise (26 March 1997)

	WTO Information Technology Agreement (ITA) (26 March 1997)

	WTO Guidelines for the Negotiation of Mutual Recognition Agreements on Accountancy (29 May 1997)

	WTO Financial Services Agreement (12 December 1997;  entered into force on 1 March 1999)

	Bilateral Agreements

	Albania
-Bilateral Investment Treaty (4 January 1998)

	Armenia
-Bilateral Investment Treaty (29 March 1996)

	Australia
-Settlement on Leather Products Trade (25 November 1996)

	Brazil
-Memorandum of Understanding between the Government of Brazil and the Government of the United States Concerning
  Trade Measures in the Automotive Sector (16 March 1998)

	Cambodia
-Agreement Between the United States of America and the Kingdom of Cambodia on Trade Relations and Intellectual 
 
  Property Rights Protection (8 October 1996)

	Canada
-Agreement on Trade in Softwood Lumber (1 April 1996)

	
-Agreement on Barley Tariff-Rate Quota (8 September 1997)

	China
-Agreement on Intellectual Property Rights (17 June 1996)

	
-Interim Agreement on Market Access for Foreign Financial Information Companies (24 October 1997)

	
-Agreement to Strengthen Space Launch Trade Terms (27 October 1997)

	Colombia
-Memorandum of Understanding on Trade in Bananas (9 January 1996)

	Costa Rica
-Memorandum of Understanding on Trade in Bananas (9 January 1996)

	Croatia
-Memorandum of Understanding on Intellectual Property Rights (26 May 1998)

	Estonia
-Bilateral Investment Treaty (16 February 1996)

	European
-Exchange of Letters Concerning Implementation of the Marrakesh Agreement Establishing the World Trade
Union
  Organization and Related Matters (26 June 1996)

	
-Exchange of Letters between the United States of America and the European Community on a Settlement for Cereals and  
  rice, and Accompanying Exchange of Letters on Rice Prices (22 July 1996)

	
-Agreement for the Conclusion of Negotiations between the United States of America and the European Community

  under Article XXIV:6, and Accompanying Exchange of Letters (22 July 1996)

	
-Tariff Initiative on Distilled Spirits (28 February 1997)

	
-Agreement on Global Electronic Commerce (9 December 1997)

	
-Agreed Minute on Humane Trapping Standards (18 December 1997)

	Georgia
-Bilateral Investment Treaty (17 August 1997)

	Germany
-German Agreement to Reform its Procurement System (30 September 1996)

	Israel
-U.S.-Israel Agreement on Trade in Agriculture (4 December 1996)

	
-U.S.-Israel Agreement on Almonds and Certain Other Agricultural Trade Issues (30 November 1997

	Japan
-U.S.-Japan Semiconductor Accord (2 August 1996)

	
-Interim Understanding for the Continuation of Japan-U.S. Insurance Talks (30 September 1996)

	
-U.S.-Japan Insurance Agreement (15 December 1996)

	
-Japan’s Recognition of U.S.-Grademarked Lumber (13 January 1997)

	
-Resolution of WTO dispute with Japan on Sound Recordings (13 January 1997)

	
-National Police Agency procurement of VHF Radio Communications System (31March 1997)

	
-U.S.-Japan Agreement on Deregulation Initiative (19 June 1997)

	
-U.S.-Japan Agreement to Extend and Strengthen the NTT Procurement Procedures Agreements (1 October 1997)
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-U.S.-Japan Agreement on Distilled Spirits (17 December 1997)

	Korea
-Exchange of Letters on Implementation of the 1992 Telecommunications Agreement (12 April 1996)

	
-Korean Commitments on Trade in Telecommunications Goods and Services (23 July 23, 1997)

	
-Memorandum of Understanding to Increase Market Access for Foreign Passenger Vehicles in Korea (20 October 1998)

	Latvia
-Bilateral Investment Treaty (26 December 1996)

	Mongolia
-Bilateral Investment Treaty (1 January1997)

	Nicaragua
-Bilateral Intellectual Property Rights Agreement with Nicaragua (22 December 1997)

	Paraguay
-Memorandum of Understanding on Intellectual Property Rights (17 November 1998)

	Peru
-Memorandum of Understanding on IPR (23 May 1997)

	Philippines
-Agreement regarding Pork and Poultry Meat (13 February 1998)

	Russia
-Joint Memorandum of Understanding on Market Access for Aircraft (30 January 1996)

	
-Agreed Minutes regarding exports of poultry products from the United States to Russia (15, 25, and 29 March 1996)

	
-Agreement on Russian Firearms & Ammunition (3 April 1996)

	Chinese
-Telecommunications Liberalization by Chinese Taipei (19 July 1996)                                                                               Taipei
-U.S.-Taiwan Medical Device Issue: List of Principles (30 September 1996)

	
-Agreement on Market Access (20 February 1998)

	Trinidad
-Bilateral Investment Treaty (26 December 1996)                                                                                                                       and Tobago

	Turkey
-WTO Settlement Concerning Taxation of Foreign Film Revenues (14 July 1997)

	Ukraine
-Space Launch Agreement (21 February 1996)

	
-Bilateral Investment Treaty (16 November 1996)

	Vietnam
-Copyright Agreement (27 June 1997)

	B.
Agreements That Have Not Yet Entered into Force

	Multilateral Agreements

	Asia-Pacific Economic Cooperation (APEC) Mutual Recognition Arrangement for Conformity Assessment of Telecommunications Equipment (8 May 1998)

	Bilateral Agreements

	Azerbaijan
-Bilateral Investment Treaty (1 August 1997; awaiting U.S. ratification and exchange of instruments of ratification)

	Bolivia
-Bilateral Investment Treaty (17 April 1998, ratified by Bolivia; awaits U.S. Senate ratification)

	China
-Agreement on Trade in Textiles and Textile Products (1 February 1997)

	Croatia
-Bilateral Investment Treat (13 July 1996; awaiting ratification by both parties and exchange of instruments of
  ratification)

	European
-Agreement on Mutual Recognition of Product Testing or Approval Requirements (20 June 1997;  not yet ratified)            Union

	Jordan
-Bilateral Investment Treaty (signed 2 July 1997)

	Laos
-Bilateral Trade Agreement (initialed 13 August 1997)

	
-Bilateral Investment Treaty (initialed 13 August 1997)

	Lithuania
-Bilateral Investment Treaty (14 January 1998)

	Mozambique -Bilateral investment treaty signed with Mozambique (1 December 1998; must still be ratified by U.S. Senate and by          
  Mozambican legislature)


Source:
Information provided by the U.S. authorities.

Table AII.2

Status of selected notification requirements to the WTO, as circulated to WTO Members in 1996-99 (March)

	WTO Agreement
	Description of requirement
	Periodicity
	Document No. of most recent notification or number of notification.
	Comments

	Agriculture         (Art. 18.2)
	Information on tariff quotas administration
	Once, then changes
	G/AG/N/USA/19, 23 October 1998
	-

	Agriculture (Art. 18.2)
	Volume of imports under tariff quotas
	Annual
	G/AG/N/USA/23,3 March 1999
	-

	Agriculture         (Art. 5.7 and 18.2)
	Special safeguard trigger volume
	Once for all products, or the first time each safeguard is used
	G/AG/N/USA/18, 16 September 1998.
	-

	Agriculture         (Art. 5.7 and 18.2)
	Special safeguard trigger prices
	Once for all products, or the first time each safeguard is used
	
	-

	Agriculture (Art. 5.7 and 18.2)
	Summary of special safeguards taken
	Annual
	G/AG/N/USA/24, 10 March 1999
	-

	Agriculture         (Art. 18.2)
	Domestic Support
	Annual 
	G/AG/N/USA/17, 15 June 1998
	-

	Agriculture         (Art. 10 and 18.2)
	Export subsidies (outlays and quantities)
	Annual 
	G/AG/N/USA/14, 28 May 1998 G/AG/N/USA/22, 22 February 1999
	-

	Agriculture (Art. 10 and 18.2)
	Food aid provided
	Annual
	G/AG/N/USA/12/Add.1, 19 March 1998.
	-

	Agriculture (Art. 18.3)
	Domestic support (modification of legislation)
	Before new measure is adopted or 30 days after adoption
	G/AG/NUSA/5, 11 September 1996 G/AG/NUSA/25, 11 March 1999
	-

	Agriculture         (Art. 16.2)
	Impact on net food-importing countries; food and technical assistance
	Annual
	G/AG/N/20, 17 November 1998
	-

	Textiles and Clothing              Art. 2.8 (a) and 2.11
	Second phase of the integration
	Once
	G/TMB/N/213, 11 February 1997, addenda and corrigendum
	-

	Textiles and Clothing             (Art. 2.1 and 3.1)
	Outstanding measures as of 1 January 1995
	Once
	G/TMB/N/63, 19 April 1995, addenda and corrigendum; G/TMB/N/66, 28 April 1995 and addendum and corrigenda
	-

	Textiles and Clothing             (Art. 2.17) 
	Administrative arrangements
	Ad hoc
	31 administrative arrangements
	-

	Textiles and Clothing             (Art. 6.9)
	Bilateral agreements
	Ad hoc
	4 bilateral agreements
	-

	Textiles and Clothing              (Art. 2.18)
	Accelerated quota growth for "small suppliers"
	Once
	G/TMB/N/311, 18 December1997
	-

	Subsidies            (Art. 32)
	Laws and regulations
	Once by March 1995, then changes
	G/SCM/N/1/USA/1, April 1995, and corrigendum and supplements.
	-

	Subsidies            (Art. 25)
	Specific subsidies granted
	Annual
	G/SCM/N/38/USA, 3 November 1998
	-

	Subsidies            (Art. 25.11)
	Countervailing duty actions taken
	Every six months when measure is taken
	G/SCM/N/47/USA, 9 March 1999 G/SCM/N/49, 10 March 1999
	Covered the period 1 July  1998 - 31 Dec, 1998.

	Anti-dumping      (Art. 18)
	Laws and regulations
	Once by March 1995, then changes
	G/ADP/N/1/USA/1, 10 April 1995, corrigendum and supplements
	-
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	Anti-dumping      (Art. 16.4)
	Anti-dumping actions taken
	Every six months preliminary or final anti-dumping actions
	G/ADP/N/47/USA, 23 March 1999 G/ADP/N/49, 5 March 1999
	Covered the period 1 July 1998 - 31 Dec 1998

	Safeguards          (Art. 12)
	Laws and regulations
	Once by March 1995, then changes
	G/SG/N/1/USA/1, 6 April 1995
	-

	Safeguards          (Art. 12)
	Investigations and actions taken
	Ad hoc
	4 notifications during 1996 – March 1999
	-

	Technical Barriers to Trade (Art. 2.9)
	Technical regulations
	Ad hoc
	99 notifications (1996- 03.1999)
	-

	Sanitary and Phytosanitary Measures
	Measures taken
	Ad hoc
	126 notifications (1996- 03.1999)
	-

	Preshipment Inspection (Art 5)
	Laws and regulations which put the Agreement into force
	Once, then changes only
	G/PSI/N/1/Add.4, to be issued
	The United States does not have any laws or regulations governing PSI

	Import Licensing Procedures (Art 7.3)
	Questionnaire;  rules and information concerning procedures for the submission of applications
	Annual for questionnaire;  rules and information once, then changes
	G/LIC/N/3/USA/2,16 October 1998
	-

	Import Licensing Procedures (Art.1.4(a) and 8.2 (b))
	Laws and regulations relevant to import licensing
	
	G/LIC/N/1/USA/1, 3 October 1996 G/LIC/N/1/USA/1/rev.1, 3 October 1996
	-

	Rules of Origin
	Preferential and non-preferential rules of origin
	Non-preferential in April 1995;  preferential as soon as entry into force
	G/RO/N/18, 3 November 1997 G/RO/N/12, 1 October 1996
	-

	Trade-related Investment Measures
	Notifications under article 6.2 of the trims agreement of publications in which trims may be found
	
	G/TRIMS/N/2/Rev.4, 5 August 1998
	-

	GATT 1994       (Part IV)
	Enabling Clause
	Ad hoc
	WT/COMTD/N/1/Add.2,                  8 December 1998
	Additional items for Generalized System of Preferences (GSP).

	GATT Council for Trade in Goods, G/L/59
	Complete notifications on non-tariff measures
	Every two years, beginning January 1996
	G/MA/NTM/QR/1/Add.6,                 4 May 1999
	-

	GATT                (Art. XXVIII)
	United States reserved its right under the provisions of Art XXVIII:5 of the GATT to modify its Schedule XX during the three-year period commencing on 1 January 1997
	
	G/MA/12, 19 December 1996
	-

	GATS                  (Art 7.4)
	Any existing Art 7.4 recognition measures
	Ad hoc
	S/C/N/51,10 February 1997  S/C/N/52,10 February 1997 S/C/N/53,10 February 1997 S/C/N/68, 12 February 1998
	Accounting     Architecture    Engineering (Washington Accord)
Accounting
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	TRIPS                (Art. 63.2)
	Laws and regulations
	Once, then changes
	13 notifications
	-

	Plurilateral Government Procurement Agreement (Decision GPA/1/Add.1)
	Laws and regulations following a provided checklist
	Once
	GPA/23,15 July 1998
	-


Source:
WTO documents.

Table AII.3

Disputes in which the United States has been involved as a complainant, 1996-99 (March)

	Complaint against
	Subject-matter
	Consultationsa
	Panel
	Appeal/Implementation

	United States against Korea (WT/DS3)
	Measures concerning the testing and inspection of Agricultural Products
	6 April 1995 
	
	

	Unites States (WT/DS11) the European Communities and Canada against Japan
	Taxes on Alcoholic Beverages 
	Requested by the United States on 21 June 1995, established on 29 June 1995, joined by the United States and Canada on 17 July 1995; requested by Canada on 7 July 1995, circulated on 17 July 1995, joined by the United States on 21 July 1995 and the EU on 27 July 1995;  requested by the United States on 7 July 1995, established on 17 July 1995.
	Requested on 15 September 1995 by the EU, Canada and the United States, established on 27 September 1995.  The panel report was circulated on 11 July 1996.
	Japan appealed the panel decision on 8 August 1996.  The report of the Appellate Body was circulated on 4 October 1996.The Appellate Report and the panel reports was adopted on 1 November 1996.  On 24 December 1996 the United States applied for binding arbitration.  The Arbitrator report was circulated on 14 February 1997.  Period of implementation to be 15 months.

	United States against the European Communities (WT/DS13)
	Duties on imports of grains
	Request for consultation dated 19 July 1995.
	On  28 September 1995 the United States requested the establishment of a panel. This request was dropped on 3 December 1996.  On l3 February 1997 the United States made a renewed request for the establishment of a panel.  On 20 March 1997 the U.S. withdrew the request for a panel.  On 26 March the United States made a fresh request for the establishment of a panel.  On 30 April 1997, the United States withdrew the request for a panel in view of the fact that the EC had adopted regulations implementing an agreement reached on this matter.
	

	United States against Australia (WT/DS21)
	Measures affecting the importation of salmonids
	17 November 1995 
	Panel established on 10 April 1997.  Panel report circulated on 12 June 1998.
	Australia appealed the on 12 July 1998.  The APB reversed some of the Panel's findings.  The APB's report was circulated on 20 October 1998.  The DSB adopted the reports on 6 November 1998.

	United States (WT/DS26/1) and Canada against the European Communities
	Measures Affecting Meat and Meat Products (Hormones)
	31 January 1996
	The United States requested establishment of a panel on 25 April 1996.  The panel was established on 20 May 1996.  The report of the panel was circulated on 18 August 1997.
	On 29 September 1997 the EC appealed.  The APB's report was circulated on 16 January 1998.  The reports were adopted on 13 February 1998.  The period of implementation expires on 13 May 1999. 
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	United States with Ecuador, Guatemala, Honduras, Mexico against the European Communities (WT/DS27)
	Regime for the Importation, Sale and Distribution of Bananas.
	5 February 1996
	A panel was established on 8 ay1996.  The report of the panel was circulated on 22 May 1997. 
	The European Communities notified its intention to appeal certain issues of law and legal interpretation on 11 June 1997.  The report of the Appellate Body was circulated on 9 September 1997.  On 25 September 1997 the Appellate Body report and the Panel report were adopted by the DSB.  On 17 November 1997, the complainants requested that the "reasonable period of time" for implementation of the recommendation and rulings of the DSB be determined by binding arbitration.  The report of the Arbitrator was circulated on 1 January 1998.  The period of implementation expired on 1 January 1999.  The arbitrators report and the report of the panels were issued to the parties on 6 April 1999.

	United States against Japan (WT/DS28)
	Measures Concerning Sound Recordings
	Request for consultation dated 9 February 1996. On 24 January 1997 both parties informed the DSB that they had reached a mutually satisfactory solution to the dispute.
	
	

	United States against Canada (WT/DS31)
	Certain Measures Concerning Periodicals
	11 March 1996
	The DSB established a panel on 19 June 1996.  The report of the Panel was circulated on 14 March 1997.
	On 29 April 1997, Canada notifies its intention to appeal certain issues of law and legal interpretations developed by the Panel.  The report of the Appellate Body was circulated on 30 June 1997.  The DSB adopted the Appellate Body report and the Panel report on 30 July 1997.  Canada withdrew the contested measure.

	United States, (Argentina, Australia, Canada New Zealand and Thailand) against Hungary (WT/DS35)
	Export subsidies in respect of agricultural products
	Request for consultations on 27 March 1996. 
	On 9 January 1997, (Argentina, Australia, New Zealand and the United States requested the establishment of a panel.  On 25 February 1997 the DSB established a panel .  On 30 July 1997 Australia on behalf of the complainants notified the DSB that the parties to the dispute had  reached a mutually agreed solution, which required Hungary to seek a waiver of certain of its WTO obligations. Pending Adoption of the waiver, the complaint was not formally withdrawn.
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	United States against Pakistan (WT/DS36)
	Patent Protection for Pharmaceutical and Agricultural Chemical Products 
	Request for consultation dated 30 April 1996. 
	On 4 July 1996 the United States requested establishment.  On 25 February 1997, both parties informed the DSB that they had reached  a mutually agreed solution.  On 28 February 1997 the terms of the agreement were communicated to the Secretariat. 
	

	United States against Portugal (WT/DS37)
	Patent Protection under the Industrial Property Act
	Request for consultation dated 30 April 1996.  On 3 October 1996 both parties notified a mutually agreed solution to the DSB.
	
	

	United States against Korea  (WT/DS41)
	Measures concerning the testing and inspection of Agricultural Products
	24 May 1996 
	
	

	United States against Turkey (WT/DS43)
	Taxation of Foreign Film Revenues
	Request for consultation on 12 June1996. 
	On January 1997 the United States requested the establishment of a panel.  On 25 February 1997 the DSB established a panel.  On 14 July 1997, both parties notified the DSB of a mutually agreed solution.
	

	United States against Japan (WT/DS45)
	Measures affecting distribution services.
	13 June 1996, further consultations were requested on 20 June 1996.
	
	

	United States against India (WT/DS50)
	Patent Protection for Pharmaceuticals and Agricultural Chemical Products
	2 July of 1996
	The United States requested establishment of a panel on 7 November 1996.  The DSB established a panel on 20 November 1996.  Report circulated on 5 September 1997.
	India appealed certain issues of law and interpretation. The APB report and panel report were adopted by the DSB on 16 January 1998.  On 22 April 1998, implementation period of 15 months was agreed .

	United States against Brazil (WT/DS52)
	Certain measures affecting trade and investment in the automotive sector
	9 August 1996 
	
	

	United States against Argentina (WT/DS56)
	Certain Measures Affecting Imports of Footwear, Textiles, Apparel and other items
	4 October 1996
	The United States requested the establishment of a panel on 9 January 1997. The panel was established on 25 February 1997.  The panel report was circulated on 25 November 1997.
	On 21 January the 1998 Argentina appealed.  The APB's report was circulated on 27 March 1998.  The panel report as modified by the Appellate Body were adopted by the DSB on 22 April 1998.  An agreement on implementation has been reached.
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	United States against Australia (WT/DS57)
	Textiles, Clothing and Footwear Import Credit Schemes
	Request for consultation dated 7 October 1996.  An official release from the USTR in Washington on 25 November 1996 indicated that the case had been settled.
	
	

	United States against Japan (WT/DS44)
	Measures Affecting Consumer Photographic Film and Paper.
	13 October 1996
	The United States requested the establishment of a panel on 20 September on 1996.  The panel was established on 16 October 1996.  The panel report was adopted by the DSB on 22 April 1998.
	

	United States against Indonesia (WT/DS59)
	Certain measures affecting the automobile industry 
	15 October 1996
	The United States requested the establishment of a panel on 12 June 1997.  The panel was established on  30 July 1997.  On 23 July 1998, the DSB adopted the panel report.
	Indonesia requested for a review of the Panel's report on 6 April 1998.  Implementation of the recommendation expires on 23 July 1999

	United States against the European Communities, the United Kingdom, and Ireland (WT/DS62, 67, 68)
	Customs Classification of Certain Computer Equipment
	14 November 1996
	On 25 February 1997 the DSB established the panel.  The panel report circulated on 5 February 1998.
	On 24 March 1998, the EC notified its intention to appeal certain issues of law and legal interpretations by the Panel.  The report of the Appellate Body was circulated on 5 June 1998.  On 22 June 1998, the DSB adopted the Appellate Body report and the Panel report.

	United States against Brazil (WT/DS65)
	Certain measures affecting trade and investment in the automotive sector
	10 January 1997
	
	

	United States against the Philippines (WT/DS74/1)
	Measures  affecting pork and poultry 
	Request for consultation on 1 April 1997.  On 12 March 1998, the parties communicated a mutually agreed solution to their dispute.
	
	

	United States against Japan (WT/DS76/1)
	Measures Affecting Agricultural products
	7 April 1997
	The United States requested the establishment of a panel on 3 October 1997.  The panel was established on 18 November 1997.  Panel report was circulated on 27 October 1998.
	On 24 Mar 1998 Japan appealed.  The APB upheld the basic findings and the report was circulated on 22 February 1999.  The APB and Panel's Reports were adopted on 19 March 1999.

	United States against Belgium (WT/DS80/1)
	Measures Affecting Commercial Telephone Directory Services
	2 May 1997 
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	United States against Ireland (WT/DS82/1)
	Measures Affecting the Grant of Copyright and Neighbouring Rights
	14 May 1997
	On 9 January 1998 the United States requested the establishment of a panel
	

	United States against Denmark (WT/DS83/1)
	Measures Affecting the Enforcement of Intellectual Property Rights
	14 May 1997
	
	

	United States against Korea (WT/DS84/1)
	Taxes on Alcoholic Beverages
	23 May 1997
	The United States requested the establishment of a panel on 10 September 1997.  The panel was established 16 October 1997.  The report of the panel was circulated 17 September 1998.
	On 20 October 1998, Korea notified the intention to appeal.  The APBs report was circulated on 18 January 1999 and was adopted on 17 February 1998.  On 19 March 1999, Korea informed the DSB that it was considering options for implementation of the DSB's recommendation. Period of time for implementation to be determined by arbitration.

	United States against Sweden (WT/DS86/1)
	Measures Affecting the Enforcement of Intellectual Property Rights
	28 May 1997.  On 2 December 1998 the two parties notified a mutually agreed solution 
	
	

	United States against India (WT/DS90/1)
	Quantitative Restrictions on Imports of Agricultural, Textiles and Industrial Products
	15 July 1997
	The United States  requested the establishment of a panel on 3 October 1997.  The panel was established on 18 November 1997.  Panel report was issued 6 of April 1999.
	

	United States against Mexico (WT/DS101/1)
	Anti-Dumping Investigation of High-Fructose Corn Syrup (HFCS)
	4 September 1997 
	
	

	United States against the Philippines (WT/DS102/1)
	Measures  affecting pork and poultry 
	Request for consultation on 7 October 1997.  On 12 March 1998, the parties communicated a mutually agreed solution to their dispute.
	
	

	United States against Canada (WT/DS103/1)
	Measures Affecting the Importation of Milk and the Exportation of Dairy Products.
	8 October 1997
	The United States requested the establishment 2 February 1998 of a panel.  The panel was established on 25 March 1998. 
	

	United States against the European Communities (WT/DS104/1)
	Measures  Affecting the Exportation of Processed Cheese
	8 October 1997 
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	United States against Australia (WT/DS106/1)
	Subsidies Provided to Producers and Exporters of Automotive Leather
	10 November 1997
	The United States requested the establishment of a panel on 9 January 1998.  The panel was established on 22 January 1998.  On 11 June 1998 the United States withdrew its request for a panel.
	

	United States against Chile (WT/DS109/1)
	Taxes on Alcoholic Beverages
	11 December 1997 
	Panel has already been established
	

	United States against the European Communities (WT/DS115/1)
	Measures Affecting the Grant of Copyright and Neighbouring Rights
	6 January 1998 
	9 January 1998 the U.S. requested the establishment of a panel
	

	United States against the European Communities (WT/DS124/1)
	Enforcement of Intellectual Property Rights for Motion Pictures and Television Programmes
	30 April 1998 
	
	

	United States against Greece (WT/DS125/1)
	Enforcement of Intellectual Property Rights for Motion Pictures and Television Programmes
	30 April 1998 
	
	

	United States against Australia (WT/DS126/1)
	Subsidies Provided to Producers and Exporters of Automotive Leather
	4 May 1998 
	The United States requested the establishment of a panel on 11 June 1998.  The panel was established on 22 June 1998.
	

	United States against Belgium (WT/DS127/1)
	Certain Income Tax Measures Constituting Subsidies 
	5 May 1998 
	
	

	United States against the Netherlands (WT/DS128/1)
	Certain Income Tax Measures Constituting Subsidies 
	5 May 1998 
	
	

	United States against Greece (WT/DS129/1)
	Certain Income Tax Measures Constituting Subsidies 
	5 May 1998 
	
	

	United States against Ireland (WT/DS130/1)
	Certain Income Tax Measures Constituting Subsidies 
	5 May 1998 
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	United States against France (WT/DS131/1)
	Certain Income Tax Measures Constituting Subsidies 
	5 May 1998 
	
	

	United States against Mexico (WT/DS132)
	Anti-Dumping Investigation of High-Fructose Corn Syrup (HFCS)
	8 May 1998
	On 8 October 1998 the United States requested the establishment of a panel.  The panel was established on 25 November 1998.
	

	United States against Korea (WT/DS161/1
	Measures Affecting Imports of Fresh Chilled, and Frozen Beef
	1 February 1999
	
	

	United States against Korea (WT/DS163/1)
	Measures Affecting Government Procurement
	16 February 1999
	
	

	United States against Argentina (WT/DS164/1
	Measures Affecting Imports of Footwear
	4 March 1999
	
	


a
In some cases, date on which WTO document was circulated.

Source:
WTO documents.

Table AII.4

Disputes involving complaints against the United States, 1996-99 (March)

	Complaint by/against
	Subject matter
	Consultationsa
	Panel
	Appeal/Implementation

	Venezuela (WT/DS2) and Brazil 
(WT/DS4) 
	Standards for Reformulated and Conventional Gasoline
	2 February 1995
	A single panel considered the complaints of both countries.                   Panel report (WT/DS2/R), 29 January 1996.
	The United States appealed on 21 February 1996.  On 22 April 1996, the Appellate Body issued its report .  The Appellate Report was adopted by the DSB on 20 May 1996.  The United States announced implementation on 19 August 1997.

	Costa Rica (WT/DS24)
	Restrictions on Imports of Cotton and Man-Made Fibre Underwear
	15 January 1996
	The report of the panel was circulated on 8 November 1996.
	On 11 November 1996, Costa Rica notifies its decision to appeal against one aspect of the Panel report.  The report of the Appellate Body was circulated on 10 February 1997.  The Appellate Body's report and the Panel report were adopted by the DSB on 25 February 1997.  The U.S. complied with the measure immediately.

	India  
(WT/DS32)
	Measures affecting imports of women's and girls' wool coats
	14 March 1996
	India requested the establishment of a panel on14 March 1996.  A panel was established on 17 April 1996.  On 25 April 1996, India requested termination of further action in light of the US removal of the safeguard measures on these products, which came into effect on 24 April 1996.
	

	India  
(WT/DS33)
	Measure Affecting Imports of Woven Shirts and Blouses
	15 March 1996
	A panel was established at the DSB meeting on 17 April 1996.  The report of the Panel was circulated to Members on 6 January 1997.
	On 24 February 1997, India notifies its intention to appeal certain issues of law and legal interpretation.  The report of the Appellate Body was circulated on 25 April 1997. The Appellate Body report and the Panel report were adopted by the DSB on 23 May 1997.  The United States announced the withdrawal of the measure on 22 Nov 1996 before the panel concluded its work

	The European Communities (WT/DS39)
	Tariff increases on products from the European Communities 
	17 April 1996
	On 19 June 1996 the EC requested the establishment of a panel. The United States withdrew the measure on 15 July 1996, and the EC decided not to pursue its panel request, reserving its right to reconvene if necessary. 
	

	The European Communities (WT/DS38)
	The Cuban Liberty and Democratic Solidarity Acts 
	3 May 1996 
	The European Communities requested the establishment of a panel on 3 October 1996.  The DSB established a panel at its meeting on 20 November 1996.  At the request of the EC, dated 21 April 1997, the panel suspended its work.  The Panel's authority lapsed on 22 April 1998 
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	Mexico (WT/DS49)
	Anti-Dumping Investigation regarding import of fresh or chilled tomatoes
	On 1 July 1996 Mexico requested consultation on.  Official releases of the US Commerce Department indicated that the case had been settled.
	
	

	India, Malaysia, Pakistan and Thailand (WT/DS58)
	Import prohibition of certain shrimp and shrimp products
	8 October 1996
	On 25 February 1997 the DSB established a panel. The Panel's report was circulated on 15 May 1998.
	The United States appealed on 13 July 1998.  On 12 October 1998 the DSB decided on the appeal.  The DSB adopted the report on 5 November1998.  The implementation period expires on 6 December 1999.

	Philippines (WT/DS61)
	Import prohibitions of certain shrimp and shrimp products
	25 October 1996 
	
	

	The European Communities (WT/DS63)
	Anti-Dumping Measures on imports of solid Urea from the former German Democratic Republic
	28 November 1996 
	
	

	Colombia (WT/DS78/1)
	Safeguard Measure against imports of Broom Corn Brooms
	28 April 1997
	
	

	The European Communities (WT/DS85/1)
	Measures affecting textiles and apparel products (changes in rules of origin)
	On 23 May 1997 the European Communities requested consultations with the United States.  On 11 February 1998, the two parties notified their mutually agreed solution.
	
	

	The European Communities (WT/DS88/1)
	Measures affecting Government Procurement
	20 June 1997
	On 8 December 1998 request for establishment of a panel.  On 21 October 1998 a panel was established.  On 10 February 1999 the complainant requested the panel to suspend proceedings.
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	Korea (WT/DS89/1)
	Anti-Dumping Duties on imports of colour television receivers form Korea
	10 July 1997
	On 6 November 1997, Korea requested the establishment of a panel.  On 5 January 1998 Korea informed the DSB that it was withdrawing its request for a panel but reserving the right to reintroduce the request.  On 22 September 1998 Korea announced that it was definitively withdrawing the request because the imposition of anti-dumping duties had been revoked.
	

	Japan (WT/DS95/1)
	Measures affecting Government Procurement
	18 July 1997 
	On 8 September 1998 request for establishment of a panel.  On 21 October 1998 a panel was established.  On 10 February 1999 the complainant requested the panel to suspend proceedings.
	

	Chile (WT/DS97/1)
	Countervailing Duty investigation of imports of Salmon 
	5 August 1997
	
	

	Korea (WT/DS99/1)
	Anti-Dumping Duty on Dynamic Random Access Memory Semiconductors  (DRAMS) on one Megabit or above from Korea
	14 August 1997
	Korea requested the establishment of a panel on 6 November 1997.  The DSB established a panel on 16 January 1998.  Panel's report circulated on 29 January 1999.
	

	The European Communities (WT/DS100/1)
	Measures affecting imports of poultry products
	18 August 1997
	
	

	The European Communities (WT/DS108/1) 
	Tax Treatment for "Foreign Sales Corporation"
	18 November 1997
	22 September 1998 the DSB established a panel.
	

	Argentina (WT/DS111/1)
	Tariff Rate Quota for imports of groundnuts 
	9 December 1997
	
	

	The European Communities (WT/DS118/1)
	Harbour Maintenance Tax
	6 February 1998 
	
	

	The European Communities (WT/DS136)
	United States - Anti-Dumping Act of 1916 
	9 June 1998 
	On 11 November 1998 request for the establishment of a panel.  On 1 February 1999 a panel was established.
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	The European Communities (WT/DS138/1)
	Imposition on Countervailing Duties on Certain  Hot-rolled Lead and Bismuth Carbon Steel Products Originating in the United Kingdom
	30 June 1998 
	On 14 January 1999 request for the establishment of a panel. On 17 February 1999 a panel was established.
	

	Canada (WT/DS144/1)
	Certain measures affecting the import of cattle, swine and grain
	28 September 1998
	
	

	The European Communities (WT/DS151/1)
	Measures affecting textiles and apparel products
	19 November 1998, EC contends that the United States has not implemented its commitments as contained in the agreed solution to WT/DS85/1.
	
	

	The European Communities (WT/DS152/1)
	Section 301-310 of the Trade Act of 1974
	25 November 1998
	On 26 January 1999, the EC requested establishment of a panel.  On 2 March, the DSB established a panel.
	

	Japan (WT/DS162/1)
	Anti-Dumping Act of 1919(II)
	10 February 1999
	
	

	The European Communities (WT/DS160/1)
	Sections 110(5) of the U.S. Copyright Act
	26 February 1999
	
	

	The European Communities (WT/DS165/1)
	Import Measures on Certain Products from the European Communities
	4 March 1999
	
	

	The European Communities (WT/DS166/1)
	Definitive Safeguard Measure on Imports of Wheat Gluten 
	17 March 1999
	
	

	Canada (WT/DS167/1)
	Countervailing Duty Investigation with respect to Live Cattle
	19 March 1999
	
	


a
In some cases, date on which WTO document was circulated.

Source:
WTO documents.

Table AII.5

NAFTA disputes involving the United States under Chapters 19 and 20 initiated or terminated between 1996 and

end-February 1999

	Description
	Investigation No.
	Status at 28.02.99

	I.  Complaints against rulings by U.S. agencies
	
	

	Porcelain-on-steel cookware from Mexico (Dumping)
	USA-95-1904-01
	Final order affirming the determination on remand issued on 19 July 1996

	Gray Portland cement and cement clinker from Mexico (Dumping)
	USA-95-1904-02
	Panel affirmed Agency's determination

	Color picture tubes from Canada (Dumping)
	USA-95-1904-03
	Panel affirmed Agency's determination

	Oil country tubular goods from Mexico (Dumping)
	USA-95-1904-04
	Final order affirming the determination on remand issues on 2 December 1996

	Fresh cut flowers from Mexico (Dumping)
	USA-95-1904-05
	Final order affirming the determination on remand issued on 2 December 1996

	Porcelain-on-steel cooling ware from Mexico (6th Anti-dumping Duty Administrative Review
	USA-96-1904-01
	Terminated – No decision issued

	Gray Portland cement and clinker from Mexico (5th Anti-dumping Duty Administrative Review)
	USA-97-1904-01
	Active

	Gray Portland cement and clinker from Mexico (4th Anti-dumping Duty Administrative Review)
	USA-97-1904-02
	Panel affirmed agency's determination

	Certain corrosion resistant carbon steel flat products from Canada
	USA-97-1904-03
	Active

	Pure and alloy magnesium from Canada (3th Countervailing Duty Administrative Review)
	USA-97-1904-04
	Terminated – No decision issued

	Porcelain-on-steel cookware from Mexico (8th Anti-dumping Duty Administrative Review)
	USA-97-1904-05
	Terminated – No decision issued

	Circular welded non-alloy steel pipe and tube from Mexico (Dumping)
	USA-98-1904-05
	Active

	Circular welded non-alloy steel pipe and tube from Mexico (Dumping)
	USA-97-1904-06
	Terminated – No decision issued

	Porcelain-on-steel cookware from Mexico (9th Anti-dumping Duty Administrative Review)
	USA-97-1904-07
	Active

	Steel wire rod from Canada (Countervailing Duty Determination)
	USA-97-1904-08
	Suspended

	Corrosion-resistant carbon steel flat products from Canada (Dumping)
	USA-CDA-98-1904-01
	Proceeding stayed

	Gray Portland cement and clinker from Mexico (6th Anti-dumping Duty Administrative Review)
	USA-MEX-98-1904-02
	Active

	Brass sheet and strip from Canada (Dumping)
	USA-CDA-98-1904-03
	Active

	Porcelain-on-steel cookware from Mexico (10th Anti-dumping Duty Administrative Review)
	USA-MEX-98-1904-04
	Active

	Certain corrosion-resistant carbon steel flat products from Canada (results of anti-dumping administrative review)
	USA-CDA-99-1904-01
	Active

	Certain cut-to-length carbon steel plate from Canada (results of anti-dumping administrative review)
	USA-CDA-99-1904-02
	Active

	II.  Complaints against rulings by Canadian or Mexican agencies affecting U.S. exports

	Refined sugar, refined from sugar cane or sugar beets, in granulated, liquid and powdered form, originating in or exported from the United States of America (Dumping) (investigation by Canada)
	CDA-95-1904-04
	Final order affirming the determination on remand issued on 30 January 1997

	Table AII.5 (cont'd)

	

	

	

	Bacteriological culture media from Becton Dickinson and company and DIFCO laboratories of the United States (Dumping) (investigation by Canada)
	CDA-96-1904-01
	Terminated – No decision issued

	Concrete panels, reinforced with fibreglass mesh, originating in or exported from the United States of America and produced by or on behalf of custom building products, its successors and assigns, for use or consumption in the province of British Columbia or Alberta (Injury) (investigation by Canada)
	CDA-97-1904-01
	Panel affirmed agency's determination on 26 August 1998

	Certain prepared baby foods originating in or exported from the United States (Injury) (investigation by Canada)
	CDA-USA-98-1904-01
	Active

	Certain cold-reduced flat-rolled sheet products of carbon steel (including high-strength low-alloy steel) originating in or exported from the United States of America (Injury) (investigation by Canada)
	CDA-USA-98-1904-02
	Active

	Import of flat coated steel products, in and from the United States of America (Dumping) (investigation by Mexico)
	MEX-94-1904-01
	Final decision affirming the third determination on remand issued on 13 April 1998

	Polystyrene and impact crystal from the United States of America (Dumping) (investigation by Mexico)
	MEX-94-1904-03
	Panel affirmed the agency's determination

	Seamless line pipe originating in the United States of America (Dumping) (investigation by Mexico)
	MEX-95-1904-01
	Terminated – No decision issued

	Imports of Hydrogen Peroxide originating in the United States of America (Countervailing Duty) (investigation by Mexico)
	MEX-97-1904-01
	Terminated – No decision issued

	Imports of high-fructose corn syrup originating in the United States of America (Dumping) (investigation by Mexico)
	MEX-USA-98-1904-01
	Active

	Certain solder joint pressure pipe fittings and solder joint drainage, waste and vent pipe fittings, made of cast copper alloy, wrought copper alloy or wrought copper, originating in or exported from the United States of America (order rescinding injury finding) (investigation by Canada)
	CDA-98-1904-03
	Active

	III.  Review of Canadian measures affecting U.S. exports (under NAFTA chapter 20)

	Tariffs applied by Canada to certain U.S.-origin agricultural products
	USA-95-2008-01
	Panel report issued on 2 December 1996

	IV.  Review of U.S. measures (under NAFTA chapter 20)

	U.S. safeguard action taken on broomcorn brooms from Mexico
	USA-97-2009-01
	Panel report issued on 30 January 1999

	Cross-border trucking services and investment (requested by Mexico)
	USA-98-2008-01
	Active

	Cross-border bus services (requested by Mexico)
	USA-98-2008-02
	Active


Source:
NAFTA Secretariat.

Table AIII.1

Anti-dumping duty orders in effect on 1 January 1999, by country and products

	Country/ Customs territory
	Products
	Number of orders

	Argentina
	Barbed Wire and Barbless Wire Strand;  Carbon Steel Wire Rod;  Oil Country Tubular Goods; Silicon Metal;  Line and Pressure Pipe;  Welded Carbon Steel Pipe and Tube.
	6

	Armenia
	Solid Urea
	1

	Australia
	Canned Bartlett Pears; Corrosion-Resistant Carbon Steel Flat Prod.
	2

	Austria
	Railway Track Maintenance Equipment
	1

	Azerbaijan
	Solid Urea
	1

	Bangladesh
	Cotton Shop Towels
	1

	Belarus
	Solid Urea
	1

	Belgium
	Cut-to-Length Carbon Steel Plate; Industrial. Phosphoric Acid; Sugar.
	3

	Brazil
	Brass Sheet & Strip; Carbon Steel Butt-Weld Pipe Fittings; Circular-Welded Non-Alloy Steel Pipe;  Cut-to-Length Carbon Steel Plate;  Ferrosilicon;  Frozen Concentrated Orange Juice;  Hot Rolled Lead & Bismuth Carbon Steel Products;  Industrial Nitrocellulose;  Iron Construction Castings;  Malleable Cast Iron Pipe Fittings;  Silicomanganese;  Silicon Metal;  Stainless Steel Bar;  Stainless Steel Wire Rod;  Standard Line and Pressure Pipe.
	15

	Canada
	Elemental Sulphur; Red Raspberries;  Cut-to-Length Carbon Steel Plate; Sugar and Syrup;  Iron Construction Castings;  Oil Country Tubular Goods;  Brass Sheet & Strip;  Corrosion-Resistant Carbon Steel Flat Products;  Color Picture Tubes;  Pure and Alloy Magnesium;  New Steel Rails; Racing Plates;  Steel Jacks.
	13

	Chile
	Fresh Cut Flowers; Fresh Atlantic Salmon; Preserved Mushrooms.
	3

	China
	Potassium Permanganate;  Chloropicrin;  Cotton Shop Towels;  Barium Chloride;  Greig Polyester Cotton Print Cloth;  Natural Bristle Paint Brushes and Brush Heads; Iron Construction Castings;  Petroleum Wax Candles;  Porcelain-on-Steel Cooking Ware;  Tapered Roller Bearings;  Industrial Nitrocellulose;  Heavy Forged Hand Tools;  Sparklers;  Chrome-plated Lug Nuts;  Carbon Steel Butt-Weld Pipe Fittings; Sulfanilic Acid;  Tungsten Ore Concentrates;  Silicon Metal;  Ferrosilicon;  Compact Ductile Iron Waterworks Fittings and Glands;  Sebacic Acid;  Sulphur Chemicals (Sodium Thiosulfate);  Helical Spring Lock Washers;  Paper Clips;  Pencils, cased;  Silicomanganese;  Coumarin;  Garlic,  Fresh;  Pure Magnesium;  Furfuryl Alcohol; Glycine;  Melamine Institutional Dinnerware;  Manganese Metal;  Polyvinyl Alcohol;  Brake Rotors;  Persulfates.
	36

	Chinese Taipei
	Carbon Steel Butt-Weld Pipe Fittings;  Carbon Steel Plate;  Circular-Welded Non-Alloy Pipes and Tubes;  Chrome-Plated Lug Nuts;  Color Television Receivers; Stainless Steel Flanges; Helical Spring Lock Washers;  Malleable Cast Iron Pipe Fittings;  Melamine Institutional Dinnerware;  Oil Country Tubular Goods;  Polyvinyl Alcohol;  Porcelain-on-Steel Cooking Ware;  Telephone Systems and sub-assemblies thereof;  Light, Walled Rectangular Welded Carbon Steel Pipe and Tubing;  Small Diameter Welded Carbon Circular Pipes and Tubes;  Stainless Steel Butt-Weld Pipe Fittings;  Stainless Steel Cooking Ware (Top-of-the-Stove);  Stainless Steel Flanges; Static Random Access Memory Semiconductors (SRAMs);  Welded ASTMA A-312 Stainless Steel Pipes.
	20

	Colombia
	Fresh Cut Flowers.
	1

	Ecuador
	Fresh Cut Flowers.
	1

	Estonia
	Solid Urea.
	1

	Finland
	Cut-to-Length Carbon Steel Plate; Rayon Staple Fiber.
	2

	France
	Anhydrous Sodium Metasilicate;  Brass Sheet & Strip;  Calcium Aluminate Cement and Cement Clinker (Flux);  Corrosion-Resistant Carbon Steel Flat Products;  Hot Rolled Lead and Bismuth Carbon Steel;  Industrial Nitrocellulose;  Large Power Transformers;  Sorbitol;  Antifriction  Bearings; Stainless Steel Wire Rod; Sugar.
	12

	Table AIII.1 (cont'd)

	Georgia
	Solid Urea.
	1

	Germany
	Animal Glue; Barium Carbonate;  Brass Sheet and Strip;  Cold-Rolled Carbon Steel Flat Products;  Corrosion-Resistant Carbon Steel Flat Products;  Cut-to-Length Carbon Steel Plate;  Hot Rolled Lead and Bismuth Carbon Steel Products;  Industrial Belts Except Synchronous and V Belts;  Industrial Nitrocellulose;  Large Newspaper Printing Presses and Components;  Sugar;  Sulphur Chemicals (Sodium Thiosulfate);  Seamless Line and Pressure Pipe;  Antifriction Bearings.
	14

	Greece
	Electrolytic Manganese Dioxide.
	1

	Hungary
	Tapered Roller Bearings.
	1

	India
	Stainless Steel Flanges;  Welded Carbon Steel Pipes and Tubes;  Stainless Steel Bar;  Stainless Steel Wire Rod;  Sulfanilic Acid.
	5

	Indonesia
	Melamine Institutional Dinnerware
	1

	Iran
	Pistachio Nuts, In Shell
	1

	Israel
	Oil Country Tubular Goods; Industrial Phosphoric Acid.
	2

	Italy
	Brass Fire Protection Equipment;  Brass Fire Protection Equipment;  Brass Sheet & Strip;  Certain Pasta;  Grain-Oriented Electrical Steel; Granular Polytetraflouroetheylene Resin;  Large Power  Transformers;  Stainless Steel Wire Rod;  Pressure Sensitive (Plastic) Tape;  Seamless Line and Pressure Pipe;  Antifriction Bearings;  Oil Country Tubular Goods;  Industrial Belts.
	13

	Japan
	Roller Chain - Other Than Bicycle;  Synthetic Methionine;  Steel Wire Rope; Tapered Roller Bearings, Over 4 Inches; Tapered Roller Bearings;  Under 4 Inches Ball Bearings; Melamine, in Crystal Form;  Steel Wire Strand P.C.; Calcium Hypochlorite;  Cellular Mobile Phones and Subassemblies;  Carbon Steel Butt-Weld Pipe Fittings;  Cast Iron Pipe Fittings, Malleable;  Color Picture Tubes;  Stainless Steel Butt-Weld Pipe Fittings;  Forklift Trucks, Internal Combustion Ind; Brass Sheet and Strip;  Nitrile Rubber; Granular Polytetrafluoroetheylene Resin;  3.5" Micro Disks and Media Thereof;  Antifriction Bearings;  Electric Cutting/Sanding/Grinding Tools, Professional;  Industrial Belts;  Telephone Systems and subassemblies Thereof;  Mechanical Transfer Presses;  Drafting Machines and Parts Thereof;  Industrial Nitrocellulose;  Multiangle Laser Light Scattering Instruments;  Grey Portland Cement and Cement Clinker; Benzyl Paraben;  Professional Electric Cutting/Sanding/Grinding Tools;  Acrylic Sheet;  Melamine;  Impression Fabric;  Corrosion-Resistant Carbon Steel Flat Products;  Defrost Timers;  Grain-Oriented Electrical Steel; Stainless Steel Bar;  Oil Country Tubular Goods;  Polyvinyl Alcohol;  Large Newspaper Printing Presses and Components;  Clad Steel Plate;  Gas Turbo Compressors; Stainless Steel Wire Rod;  Fish Netting of Manmade Fiber;  Large Power Transformers;  Titanium Sponge;  Television Receivers;  Small Electric Motors;  High Power Microwave Amplifiers;  Bicycle Speedometers.
	            49

	Kazakstan
	Ferrosilicon;  Solid Urea; Titanium Sponge.
	3

	Kenya
	Fresh Cut Flowers (Standard Carnations).
	1

	Korea, Rep. of
	Malleable Cast Iron Pipe Fittings;  Stainless Steel Cooking Ware;  Color Pictures Tubes;  Color Television Receivers;  Industrial Nitrocellulose;  Polyethylene Terephthalate Film;  Circular-Welded Non-Alloy Steel Pipes Telephone Systems and Subassemblies Thereof;  Welded Stainless Steel Pipes (ASTM A-312);  Steel Wire Rope (Carbon);  DRAMS of 1 Megabit and Above Brass Sheet and Strip; Stainless Steel Butt-Weld Pipe Fittings;  Cold-Rolled Carbon Steel Flat Products; Corrosion-Resistant Carbon Steel Flat Products;  Oil Country Tubular Goods;  Stainless Steel Wire Rod.
	17

	Kyrgyzstan
	Solid Urea.
	1

	Latvia
	Solid Urea.
	1

	Lithuania
	Solid Urea.
	1

	Malaysia
	Extruded Rubber Thread.
	1

	Mexico
	Cooking Ware, Porcelain on Steel; Fresh Cut Flowers; Circular-Welded Non-Alloy Pipe; Grey Portland Cement and Cement Clinker; Steel Wire Rope (Carbon); Cut-to-Length Carbon Steel Plate; Oil Country Tubular Goods.
	7
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	Moldova
	Solid Urea.
	1

	Netherlands
	Aramid Fibre (of PPP-T);  Brass Sheet and Strip;  Cold-Rolled Carbon Steel Flat Products.
	3

	New Zealand
	Brazing Copper Wire and Rod (low-fuming);  Kiwifruit, Fresh.
	2

	Norway
	Fresh and Chilled Atlantic Salmon
	1

	Poland
	Cut-to-Length Carbon Steel Plate
	1

	Romania
	Antifriction Bearings;  Cut-to-Length Carbon Steel Plate;  Solid Urea;  Tapered Roller Bearings.
	4

	Russia
	Ferrosilicon; Ferrovanadium and Nitride Vanadium;  Pure Magnesium; Solid Urea;  Titanium Sponge.
	5

	Singapore
	Ball Bearings;  Color Picture Tubes;  Small Diameter Standard Rectangular Pipe and Tube; Industrial Belts.
	4

	South Africa
	Brazing Copper Wire and Rod, Low-fuming;  Furfuryl Alcohol.
	2

	Spain
	Cut-to-Length Carbon Steel Plate; Potassium Permanganate; Stainless Steel Bar; Stainless Steel Wire Rod.
	4

	Sweden
	Antifriction Bearings;  Brass Sheet and Strip;  Cut-to-Length Carbon Steel Plate;  Seamless Stainless Steel Hollow Products;  Stainless Steel Plate.
	5

	Tajikistan
	Solid Urea.
	1

	Thailand
	Carbon Steel Butt-Weld Pipe Fittings;  Canned Pineapple Fruit;  Circular-Welded Carbon Pipe and Tube;  Furfuryl Alcohol;  Malleable Cast Iron Pipe Fittings.
	6

	Turkey
	Aspirin;  Certain Pasta;  Rebar Steel;  Welded Carbon Pipes and Tubes.
	4

	Turkmenistan
	Solid Urea.
	1

	Ukraine
	Ferrosilicon; Pure Magnesium; Solid Urea; Titanium Sponge ;Uranium.
	5

	United Kingdom
	Antifriction Bearings;  Cut-to-Length Carbon Steel Plate;  Hot-Rolled Lead and Bismuth Carbon Steel;  Industrial Nitrocellulose;  Sulphur Chemical (Sodium Thiosulfate).
	5

	Uzbekistan
	Solid Urea.
	1

	Venezuela
	Circular-Welded Non-Alloy Pipe; Ferrosilicon.
	2

	Yugoslavia
	Industrial Nitrocellulose.
	1


Source:
U.S. Department of Commerce, International Trade Administration; and WTO document G/ADP/N/41/USA, 25 September 1998.

Table AIII.2

Countervailing duty orders in effect on 1 January 1999

	Country
	Products
	Number of Orders

	Argentina
	Wool, oil country tubular goods; welded carbon steel pipe and tube products;  leather.
	4

	Belgium
	Carbon steel flat products.
	1

	Brazil
	Castor oil products;  agricultural tillage;  iron construction castings (heavy castings only);  brass sheet and strip;  hot rolled lead/bismuth carbon steel products;  carbon steel flat products.
	5

	Canada
	Live swine and fresh, chilled and frozen pork (order on swine only);  new steel rails;  pure and alloy magnesium.
	3

	Chile
	Fresh cut flowers.
	1

	Chinese Taipei
	Top-of-the-stove stainless steel cooking ware.
	1

	EC
	Sugar
	1

	France
	Brass sheet and strip;  hot rolled lead/bismuth carbon steel products;  carbon steel flat products.
	3

	Germany
	Hot rolled lead/bismuth carbon steel products;  carbon steel flat products.
	2

	India
	Iron metal castings;  sulfanilic acid.
	2

	Iran
	In-shell pistachio nuts;  roasted in shell pistachios.
	2

	Israel
	Oil country tubular goods;  industrial phosphoric acid.
	2

	Italy
	Grain-oriented electrical steel;  seamless lines and pressure pipe;  oil country tubular goods;  pasta, certain stainless steel wire rods.
	5

	Korea
	Top-of-the-stove stainless steel cooking ware;  carbon steel flat products.
	2

	Malaysia
	Extruded rubber thread.
	1

	Mexico
	Porcelain-on-steel cooking ware;  carbon steel flat products.
	2

	Netherlands
	Fresh cut flowers.
	1

	Norway
	Fresh and chilled atlantic salmon.
	1

	Pakistan
	Cotton shop towels.
	1

	Peru
	Fresh cut flowers.
	1

	Spain
	Stainless steel wire rod;  carbon steel flat products.
	2

	Sweden
	Cold-rolled carbon steel products;  carbon steel flat products.
	2

	Thailand
	Textiles and textile products.
	1

	Turkey
	Pasta, certain.
	1

	United Kingdom
	Hot rolled lead/bismuth carbon steel products;  carbon steel flat products
	2

	Venezuela
	Ferrosilicon
	1


Source:
U.S. Department of Commerce, International Trade Administration.

Table AIII.3

Calendar of Sunset Reviews, July 1998-December 1999, and results available as of 30 April 1999

	July 1998

Australia:  Canned Bartlett Pears a

Canada:  Steel Jacks a

France:  Large Power Transformers a

Italy:  Large Power Transformersa

Japan:  Fish Netting of Manmade Fibrea;  Large Power Transformers a;  Titanium Sponge a;  Bicycle Speedometers a

Kazakstan:  Titanium Sponge a;  Roller Chain

Russia:  Titanium Sponge a

Ukraine:  Titanium Sponge a

August 1998

Canada:  Elemental Sulphur c;  Racing Plates a

Japan:  Synthetic Methionine;  Polychloroprene Rubber;  Acrylic Sheet a;  Melamine

Sweden:  Stainless Steel Plate

September 1998

Austria:  Railway Track Equipment a

Brazil:  Cotton Yarn a 

Finland:  Rayon Staple Fiber a

Germany:  Animal Glue a

Italy:  Pressure Sensitive Taped

Japan:  Steel Wire Strand d;  Impression Fabric a

Sweden:  Rayon Staple Fiber (C)a

October 1998

Belgium:  Sugar

Canada:  Sugar and Syrups

China:  Barium Chloride d

Chinese Taipei:  Color Television Receivers a

EC:  Sugar (C)

France:  Sugar;  Anhydrous Sodium Metasilicate;  Sorbitol d

Germany:  Sugar;  Barium Carbonate a

Japan:  Television Receivers a;  Small Electric Motors a;  High Power Microwave Amplifiers a

Korea:  Color Television Receivers a

November 1998

Argentina:  Carbon Steel Wire Rod;  Steel Wire Rod (C)

Brazil:  Iron Metal Castings

Canada:  Iron Metal Castings

China:  Chloropicrin; d Griege Polyester Cotton Print; d  Iron Construction Castings;  Potassium Permanganate

Brazil:  Heavy Iron Construction Castings (C)

India:  Iron Metal Castings (C)
	December 1998

Argentina:  Barbed Wire d

Brazil:  Castor Oil a (C);  Frozen Concentrated Orange Juice (C) a; Frozen Concentrated Orange Juice;  Agricultural Tillage Tools a

Canada:  Live Swine;  Red Raspberries a

China:  Sebacic Acid d

Colombia:  Textiles & Textile Products (C) a

Japan:  Calcium Hypochlorite a

Thailand:  Certain Textile Mill Products (C) a

January 1999

Bangladesh:  Shop Towels

Brazil:  Malleable Cast Iron Pipe Fittings

China:  Candles;  Paint Brushes;  Shop Towels

Chinese Taipei:  Brazing Copper Wire & Rod

Japan:  Brazing Copper Wire & Rod;  Cellular Mobile Phone a;  Steel Wire Rope

Korea:  Brazing Copper Wire & Rod;  Steel Wire Rope

Mexico:  Steel Wire Rope

New Zealand:  Brazing Copper Wire & Rod a

Pakistan:  Shop Towels (C)

Peru:  Cotton Shop Towels (C)

South Africa:  Brazing Copper Wire & Rod a

Thailand:  Brazing Copper Wire & Rod

February 1999

Brazil:  Brass Sheet & Strip (C);  Brass Sheet & Strip

Chile:  Standard Carnations (C);  Standard Carnations

China:  Porcelain-on-Steel Cooking Ware

Chinese Taipei:  Porcelain-on-Steel Cooking Ware;  Top-of-the-Stove Stainless Steel Cooking Ware (C);  Top-of-the-Stove Stainless Steel Cooking Ware

Colombia:  Fresh Cut Flowers

Ecuador:  Fresh Cut Flowers

France:  Brass Sheet & Strip (C);  Brass Sheet & Strip

Germany:  Brass Sheet & Strip

Italy:  Brass Sheet & Strip

Japan:  Brass Sheet & Strip

Kenya:  Standard Carnations b

Korea:  Brass Sheet & Strip;  Top-of-the-Stove Stainless Steel Cooking Ware;  Top-of-the-Stove Stainless Steel Cooking Ware (C)

Mexico:  Fresh Cut Flowers;  Porcelain-on-Steel Cooking Ware; Porcelain-on-Steel Cooking Ware (C)

Netherlands:  Brass Sheet & Strip;  Standard Chrysanthemums (C) d

Peru:  Pompon Chrysanthemums (C)

Sweden:  Brass Sheet & Strip
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	Italy:  Brass Fire Protection  Equipmenta

Singapore:  Refrigeration Compressors (C) a

Spain:  Potassium Permanganate


	

	March 1999

Armenia:  Solid Urea

Azerbaijan:  Solid Urea d

Belarus:  Solid Urea

Belgium:  Industrial Phosphoric Acid

Canada:  Color Picture Tubes

Estonia:  Solid Urea

Georgia:  Solid Urea d

Israel:  Industrial Phosphoric Acid (C);  Industrial Phosphoric Acid d

Japan:  Color Picture Tubes

Kazakstan:  Solid Urea d

Korea:  Color Picture Tubes

Kyrgyzstan:  Solid Urea d

Latvia:  Solid Urea d

Lithuania:  Solid Urea

Moldova:  Solid Urea d

Romania:  Solid Urea

Russia:  Solid Urea

Singapore:  Color Picture Tubes

Tajikistan:  Solid Urea

Turkey:  Aspirin

Turkmenistan:  Solid Urea

Ukraine:  Solid Urea

Uzbekistan:  Solid Urea

April 1999

Canada:  Potassium Chloride d

China:  Tapered Roller Bearings

France:  Cylindrical Roller Bearings, Ball Bearings, Spherical Ball Bearings

Germany:  Spherical Plain Bearings and Cylindrical Roller Bearings

Hungary:  Tapered Roller Bearings

Italy:  Ball Bearings and Cylindrical Roller Bearings

Japan:  Tapered Roller Bearings;  Tapered Roller Bearings; Cylindrical Roller Bearings, Ball Bearings, and Spherical Plain Bearings;  Forklift Trucks;  Nitrile Rubber

Romania:  Tapered Roller Bearings;  Ball Bearings

Singapore:  Ball Bearings

Sweden:  Ball Bearings, Cylindrical Roller Bearings

United Kingdom:  Ball Bearings, Cylindrical Roller Bearings

May 1999

Argentina:  Light Walled Rectangular Tubing

Brazil:  Circular-Welded Non-Alloy Steel Pipe;  Carbon Steel Butt-Weld Pipe Fittings

Canada:  Oil Country Tubular Goods
	May 1999 (cont'd)

Chinese Taipei:  Oil Country Tubular Goods;  Light Walled Rectangular Tubing;  Circular-Welded Non-Alloy Steel Pipes

Italy:  Granular Polytetraflouroetheylene Resin

Japan:  Granular Polytetrafluoroetheylene Resin;  Carbon Steel Butt-Weld Pipe Fittings;  Micro Disks;  Electrolytic Manganese Dioxide

Korea:  Circular-Welded Non-Alloy Steel Pipes

Mexico:  Circular-Welded Non-Alloy Steel Pipes

Singapore:  Small Diameter Standard & Rectangular Pipe & Tube

Carbon Steel Butt-Weld Pipe Fittings;  Small Diameter Carbon Steel Pipe and Tube

Thailand:  Welded Carbon Steel Pipes and Tubes;  Carbon Steel Butt-Weld Pipe Fittings

Turkey:  Welded Carbon Steel Pipes, Tubes and Line Pipes (C);  Welded Carbon Steel Pipes and Tubes

Venezuela:  Circular-Welded Non-Alloy Steel Pipes

June 1999

Brazil:  Industrial Nitrocellulose

Canada:  Steel Rail;  Steel Rail (C)

China:  Industrial Nitrocellulose

Chinese Taipei:  Small Business Telephone Systems

France:  Industrial Nitrocellulose

Germany:  Industrial Nitrocellulose;  Industrial Belts Except Synchronous & V Belts

Italy:  Synchronous and V-Belts

Japan:  Industrial Nitrocellulose;  Drafting Machines;  Small Business Telephone Systems;  Mechanical Transfer Presses; Multiangle Laser Light Scattering Instruments;  Benzyl Paraben; Industrial Belts

Korea:  Industrial Nitrocellulose;  Small Business Telephone Systems

Singapore:  V-Belts

United Kingdom:  Industrial Nitrocellulose

Yugoslavia:  Industrial Nitrocellulose

July 1999

Brazil:  Stainless Steel Wire Rods

China:  Bars, Wedges, Axes, Adzes, Picks, Mattocks, Hammers, Sledges;  Sparklers;  Sulfur Chemicals (Sodium Thiosulfate)

France:  Stainless Steel Wire Rods

Germany:  Sulfur Chemicals (Sodium Thiosulfate)

India:  Stainless Steel Wire Rods

Japan:  Stainless Steel Butt-Weld Pipe Fittings

Korea:  Welded Stainless Steel Pipes;  Polyethylene Terephthalate Film;  Stainless Steel Butt-Weld Pipe Fittings

Norway:  Fresh & Chilled Atlantic Salmon;  Fresh & Chilled Atlantic Salmon (C)

Spain:  Stainless Steel Wire Rods (C)
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	China:  Carbon Steel Butt-Weld Pipe Fittings

Greece:  Electrolytic Manganese Dioxide

India:  Welded Carbon Steel Pipes and Tubes

Israel:  Oil Country Tubular Goods;  Oil Country Tubular Goods (C)
	Chinese Taipei:  Welded Stainless Steel Pipes;  Stainless Steel Butt-Weld Pipe Fittings

Sweden:  Seamless Stainless Steel Hollow Products

United Kingdom:  Sulfur Chemicals (Sodium Thiosulfate)

	September 1999

Australia:  Corrosion-Resistant Carbon Steel Flat Products

Belgium:  Cut-to-Length Carbon Steel Plate;  Cut-to-Length Carbon Steel Plate

Brazil:  Cut-to-Length Carbon Steel Plate (C);  Cut-to-Length Carbon Steel Plate

Canada:  Cut-to-Length Carbon Steel Plate

Chinese Taipei:  Carbon Steel Plate

Finland:  Cut-to-Length Carbon Steel Plate

France:  Corrosion-Resistant Carbon Steel Flat Products (C); Corrosion-Resistant Carbon Steel Flat Products Plate

Germany:  Cut-to-Length Carbon Steel Plate (C);  Cut-to-Length Carbon Steel Plate;  Corrosion-Resistant Carbon Steel Flat Products;  Cold-Rolled Carbon Steel Flat Products

Japan:  Corrosion-Resistant Carbon Steel Flat Products

Korea:  Cold-Rolled Carbon Steel Flat Products and Corrosion-Resistant Carbon Steel Flat Products (C);  Corrosion-Resistant Carbon Steel Flat Products;  Cold-Rolled Carbon Steel Flat 

Mexico:  Cut-to-Length Carbon Steel Plate (C);  Cut-to-Length Carbon Steel Plate Products

Netherlands:  Cold-Rolled Carbon Steel Flat Products

Poland:  Cut-to-Length Carbon Steel Plate

Romania:  Cut-to-Length Carbon Steel Plate

Spain:  Cut-to-Length Carbon Steel Plate (C);  Cut-to-Length Carbon Steel Plate

Sweden:  Carbon Steel Products (C);  Cut-to-Length Carbon Steel Plate (C);  Cut-to-Length Carbon Steel Plate

United Kingdom:  Cut-to-Length Carbon Steel Plate (C);  Cut-to-Length Carbon Steel Plate

October 1999

Brazil:  Hot-Rolled Lead & Bismuth Carbon Steel Products (C); Hot-Rolled Lead & Bismuth Carbon  Steel Products

China:  Sulfanilic Acid


	October 1999 (cont'd)

France:  Hot-Rolled Lead & Bismuth Carbon  Steel Products;  Hot-Rolled Lead & Bismuth Carbon  Steel Products (C)

Germany:  Hot-Rolled Lead & Bismuth Carbon Steel Products;  Hot-Rolled Lead & Bismuth Carbon  Steel Products (C)

India:  Sulfanilic Acid;  Sulfanilic Acid (C)

United Kingdom:  Hot-Rolled Lead & Bismuth Carbon Steel Products;  Hot-Rolled Lead & Bismuth Carbon Steel Products (C)

November 1999

Argentina:  Silicon Metal

Brazil:  Silicon Metal;  Ferrosilicon;  Silicomanganese

China:  Silicon Metal;  Ferrosilicon;  Silicomanganese; Helical Spring Lock Washers;  Compact Ductile Iron Waterworks Fittings and Glands

Chinese Taipei:  Helical Spring Lock Washers

Japan:  Electric Cutting Tools

Kazakstan:  Ferrosilicon

Korea:  DRAMS of 1 Megabit and Above

Russia:  Ferrosilicon

Ukraine:  Ferrosilicon;  Silicomanganese

Venezuela:  Ferrosilicon (C);  Ferrosilicon

December 1999

China:  Garlic;  Paper Clips;  Cased Pencils

Chinese Taipei:  Forged Stainless Steel Flanges

India:  Forged Stainless Steel Flanges

Italy:  Grain-Oriented Electrical Steel;  Grain-Oriented Electrical Steel (C)

Japan:  Defrost Timers;  Grain-Oriented Electrical Steel;  Color Negative Photo Paper & Chemical Components

Netherlands:  Aramid Fibre;  Color Negative Photo Paper & Chemical Components




a
Review terminated;  order revoked effective 1 January 2000.

b
No domestic participation notified by Department of Commerce. Revocation pending.

c
Negative USITC determination. Revocation pending.

d
Affirmative USITC  determination.

Source:
U.S. Department of Commerce, International Trade Administration.

Table AIII.4

Bilateral intellectual property agreements signed by the United States, as at 31 December 1998

	Name of Agreement/Country
	Date of Agreement/Status
	Main issues/differences with TRIPS Agreement

	Ecuador Intellectual Property Rights Agreement.
	1 December 1993, to be fully implemented by 30 September 1994/Agreement not ratified by Ecuador.
	Terms of protection for patents, copyrights, trademark, and designs in line with the TRIPS Agreement.  Ecuador was not a GATT contracting party at the time the Agreement was negotiated.  No five-year transition period  for the developing country party.

	Jamaica Intellectual Property Rights Agreement.
	4 February 1994/Enforcement 18 months after signature/in force. Initial duration of the Agreement is ten years/in force.
	Agreement provides the same level of protection than NAFTA regarding full national treatment for U.S. intellectual property owners. Full protection for the copyright content of programming carried by satellites.  Manufacture, import, sell, or lease of a device or system used in decoding an encrypted program-carrying satellite signal without the authorization of the lawful distributor of that signal is made a criminal offence. Trademark cancelled if not use for at least two years (compared to three years under TRIPS). No five-year transition period  for the developing country party.

	Japan Actions to be Taken by the Patent Office.
	16 August 1994/in force.
	The Japan Patent Office (JPO):  (a) agrees to institute a revised opposition system by 1 January 1996;  (b) establishes as of 1 January 1996 a system of accelerated examination of patent applications to be processed within 36 months from the date of request;  (c) is not to grant, after 1 July 1995, a dependent patent compulsory license other than to remedy a practice determined after judicial or administrative process to be anti-competitive.

USPTO:  (a) agrees to institute an "early publication" system by 1 January 1996, to make publicly available all applications, filed after 1 January 1996, as soon as possible after the expiration of 18 months from the filing date or, where priority is claimed under 35 USC 1 19, 120, 121 or 365, from the earliest priority date.  New re-examination procedures to be in place by 1 January 1996 to include compliance with all aspects of 35 USC 112 except for the best mode requirement and to expand the opportunity for third parties to participate in any examiner interviews.  Other than to remedy a practice after judicial or administrative process to be anti-competitive or to permit public non-commercial use, after 1 July 1995, the USPTO is not to grant a dependent patent compulsory license.

	Korea Intellectual Property Rights and Insurance Agreement.
	31 July 1986/in force since 1 January 1987. Several parts of the Agreement superseded by TRIPS Agreement.
	Patent terms extended to 15 years in Korea;  copyright protection to 20 years.  Korea agreed to remove the requirement for technology inducement as a condition for accepting applications for trademark licenses.  Korea repealed export requirements on goods covered by trademark licenses, and lifted restrictions on royalty terms in licenses.  Consultations to be held under the auspices of the Korea-U.S. Economic Consultation Trade Subgroup for intellectual property issues.
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	Latvia Trade Relations and Intellectual Property Rights Agreement.
	6 July 1994/in force. Agreement for an initial period of ten years.
	Scope similar to TRIPS Agreement.  National treatment not required with respect to procedures under the Patent Cooperation Treaty or procedures for acquisition or maintenance of trademarks under the Madrid Agreement Concerning the International Registration of Marks.  Protection of encrypted satellite signals since 31 December 1995.  No transition period;  most parts of the Agreement to be put in place by 31 December 1995.

	Lithuania Trade Relations and Intellectual Property Rights Agreement.
	26 April 1994/in force. Agreement for an initial period of ten years.
	Scope similar to TRIPS Agreement. National treatment not required with respect to procedures under the Patent Cooperation Treaty or procedures for acquisition or maintenance of trademarks under the Madrid Agreement Concerning the International Registration of Marks.  Protection of encrypted satellite signals since 31 December 1995.  No transition period;  most parts of the Agreement to be put in place by 31 December 1995.

	Nicaragua Intellectual Property Rights Agreement.
	7 January 1998.
	Term of protection for copyrights longer than in TRIPS Agreement:  75 years.

	Paraguay Memorandum of Understanding and Enforcement Action Plan on Intellectual Property Rights.
	17 November 1998.
	Specific near-term and longer-term obligations to strengthen Paraguayan intellectual property law and enforcement procedures.  Paraguay committed to implement institutional reforms to strengthen enforcement at its borders, to pursue amendments to facilitate effective prosecution of copyright piracy, to take immediate action against known centers of piracy and counterfeiting, and to coordinate the anti-piracy efforts of its customs, police, prosecutorial and tax authorities.  Paraguay also agreed to pursue reform of its patent law, and to ensure that its government ministries use only authorized software.

	People's Republic of China Memorandum of Understanding on Intellectual Property Rights.
	17 January 1992/in force.
	The Chinese Government agreed to provide administrative protection to U.S. pharmaceutical and agricultural chemical product inventions not  previously subject to protection by exclusive rights or subject to an exclusive right to prohibit others from making, using or selling it in the United States granted between 1 January 1986 and 1 January 1993 and not marketed in China.  Administrative protection was granted for seven and a half years.

Patents:  protection period of 20 years.

Copyright: protection for 50 years, including computer programmes.

China agreed to accede to the Berne Convention, to the Geneva Convention.
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	In accordance with Article 142 of the General Principles of the Civil Code of the People's Republic of China where there is an inconsistency between the provisions of the Berne Convention and the Geneva Convention on the one hand, and Chinese domestic law and regulations on the other hand, the international Conventions will prevail subject to the provisions to which China has declared a reservation, which is permitted by those Conventions.  China agreed to amend its copyright law and regulations to implement the Conventions.

	People's Republic of China Memorandum of Understanding/ Action Plan in Intellectual Property Rights.
	26 February 1995/in force.
	Establishment of Copyright Verification Systems. Enforcement of Copyrights and Trademarks.



	People's Republic of China Intellectual Property Rights Agreement.
	17 June 1996/in force.
	Enforcement Agreement of the 1995 Memorandum of Understanding. Geared towards fighting CD piracy.

	Peru Memorandum of Understanding on Intellectual Property Rights.
	23 May 1997/in force.
	Amendments to avoid conflict between provisions of different international agreements.

	Philippines Intellectual Property Rights Understanding.
	6 April 1993/in force.
	Enforcement of intellectual property right in the Philippines, amendments to its copyright law;  introduction of protection for sound recordings for at least 50 years from the date of first fixation or publication, and of exclusive rights for producers of sound recordings and their successors; exclusive right for authors of computer programs; amendments to trademark law to provide protection in line with the (then)draft text on TRIPS;  to stop denying protection to internationally well-known mark because of lack of use or registration in the Philippines;  on patents agreement to introduce amendments to domestic laws to comply with draft text on TRIPS.

	Singapore Copyrights/Patents Understandings.
	Copyrights Understanding, 31 May 1987/ Patents Understanding 26 April 1995/in force.
	Singapore issued the Copyright (International Protection) Regulations 1987 promulgated under section 184 of the Singapore Copyright Act 1987 protecting works of U.S. nationals and residents and works first published in the United States in Singapore on the same basis as works of Singaporean nationals and residents and works first published in Singapore.  Protection retroactive for works still enjoy copyright protection in the United States.  The United States accepted to grant protection under Title 17 to works created on or after the effective date of the proclamation to nationals, domiciliaries of Singapore, or first published in Singapore.  Singapore accepted to amend the Patents Act of 1994 to comply with TRIPS obligations.
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	Sri Lanka                              Intellectual Property Rights Agreement
	20 September 1991/in force.
	Protection of copyrights for 50 years. Trademark protection for ten years.  Compulsory licensing of trademarks not permitted.

	
	
	Transfer of trademarks permitted.  Patents protected for 20 years; compulsory licenses allowed only to remedy an adjudicated violation of competition laws, to address a declared national emergency, and to enable compliance with national air pollutant standards.  Compulsory licenses non-exclusive and non-assignable. Payment of remuneration to the patent owner required, except for cases of violations of competition law.  Enforcement procedures similar to TRIPS Agreement.

	Taiwan Copyrights/Trademarks/Intellectual Property Rights Understanding.
	31 January 1993, 5 June 1992 (IPR)/in force.
	Agreement for the protection of copyright between the American Institute in Taiwan (AIT) and the Coordination Council for North American Affairs (CCNAA).

Agreement for the protection of intellectual property rights between the Coordination Council for North American Affairs (CCNAA) and the American Institute in Chinese Taipei (AIT). (Action plan for the protection of intellectual property rights).



	Thailand Agreement on Intellectual Property Rights Protection and Enforcement b.
	31 August 1993/in force
	Enforcement of Copyrights protection.

	Thailand Copyright/Intellectual Property Rights Understandings.
	9 February 1994/in force.
	Commitment to eradicate piracy and ensure adequate and effective enforcement of copyrights and trademarks over the long-term.



	Trinidad and Tobago Intellectual Property Rights Agreement.
	26 September 1994, in force for an initial period of ten years.
	Agreement goes beyond TRIPS commitments; it includes a protection period of 75 years for copyrights from the date of publication, or failing publication within this period, 100 years since date of creation. Full protection for the copyright content of programming carried by satellites.

Manufacture, import, sell, or lease of a device or system used in decoding an encrypted program-carrying satellite signal without the authorization of the lawful distributor of that signal. is made a criminal offence. Trademark cancelled if not use for at least two years (compared to three years under TRIPS).  No five-year transition period  for the developing country party.



	Vietnam Establishment of Copyright Relat. Agreement
	1997 in force.
	National treatment for copyright protection. Consultation mechanism for resolution of disputes.


Source:
U.S. Department of Commerce, International Trade Administration.

Table AIII.5

Exclusion and cease and desist orders issued by the USITC in section 337 investigations, 1996 and 1997a

	Investigation
	Year
	Remedial Order

	Certain Neodymium-Iron-Boron magnets, Magnet Alloys, and articles containing the same, Inv. No. 337-TA-372
	1996
	General exclusion order

Cease and desist order

	Certain electrical connectors and products containing same, Inv. No. 337-TA-374
	1996
	Limited exclusion order

Cease and desist order

	Certain variable speed wind turbines, Inv. No. 337-TA-376
	1996
	Limited exclusion order

	Certain Asian-Style Kamaboko fish cakes, Inv. No. 337-TA-378
	1996
	Limited exclusion order

Cease and desist order (2)

	Certain hardware logic emulation systems, Inv. No. 337-TA-383 (temporary relief)
	1996
	Temp. limited exclusion order

Temp. cease and desist order

	Certain condensers, parts thereof and products containing same, including air conditioners for automobiles, Inv. No. 337-TA-334 (Remand)
	1997
	Limited exclusion order

	Certain Neodymium-Iron-Boron Magnets, Magnet Alloys, and articles containing the same, Inv. No. 337-TA-372 (enforcement proceeding)
	1997
	Limited exclusion order

Cease and desist order

(Consent order was converted into LEO and C&D order)

	Certain agricultural tractors under 50 power take-off horsepower, Inv. No. 337-TA-380
	1997
	General exclusion order

Cease and desist order (11)

	Certain flash memory circuits and products containing same, Inv. No. 337-TA-382
	1997
	Limited exclusion order

Cease and desist order

	Certain hardware logic emulation systems, Inv. No. 337-TA-383 (permanent relief)
	1997
	Limited exclusion order

Cease and desist order

	Certain toothbrushes and packaging thereof, Inv. No. 337-TA-391
	1997
	Limited exclusion order


a
Calendar years.  No exclusion or cease and desist orders were issued by the USITC in 1998.

Source:
USTR;  and USITC.

Table AIII.6

Federal Trade Commission:  Consent Orders Issued and Civil Penalty Actions, FY 1997

	Company
Consent Orders
	Type of Matter
	Product/Service
	Consent Order
	Date

	American Cyanamid Company
	Vertical price fixing 
	Agricultural chemicals
	Prohibits American Cyanamid from entering into agreements that control prices and from conditioning the payment of rebates or other incentives on the resale prices its dealers charge for its products.
	12.5.97

	American Home Products Corporation
	Horizontal merger
	Canine and feline vaccines
	Requires American Home Products to divest Solvay's U.S. and Canadian rights to the three vaccines to Schering-Plough Corporation acquired and to manufacture and supply the vaccines to Schering-Plough until Schering-Plough obtains all necessary government certifications and approvals to manufacture and sell the vaccines.
	16.5.97

	Autodesk, Inc.
	Horizontal merger
	Computer-aided design software engines
	Prohibits Autodesk or acquired Softdesk from reacquiring IntelliCADD without prior FTC notice for ten years. 
	18.6.97

	Baxter International, Inc.
	Horizontal merger
	Blood plasma products
	Requires Baxter to divest its Autoplex blood plasma product and to license Immuno's fibrin sealant to Commission-approved buyers. 
	24.3.97

	The Boeing Company
	Horizontal merger
	Defense and space vehicles
	To remedy the possibility that as a competitor and supplier, Boeing would have inappropriate access to competitively sensitive information  in the space launch vehicle business, the consent order establishes two information restrictions:  (1) preventing the flow of competitively sensitive information between Boeing's team and a division of acquired Rockwell that currently provides wings to the other team, and (2) prohibiting Boeing from disclosing non-public information from any space launch vehicle manufacturer to its own launch vehicle division.
	5.3.97

	Cadence Design Systems, Inc.
	Horizontal merger routing
	Software for integrated circuits
	Requires Cadence to allow developers to participate in Cadence's software interface programmes.
	11.8.97

	Ciba Geigy Limited;  Chiron Corporation; Novartis AG; Sandoz Corporation; Sandoz Ltd
	Horizontal merger
	R&D in gene therapy treatments, corn herbicides, flea-control products.
	In the gene therapy market, the order requires the licensing of certain intellectual properties to Rhone-Poulenc Rorer and other firms to permit continued competition in R&D and commercialization for a broad range of future medical treatments. In addition, Sandoz agreed to divest its U.S. and Canadian corn herbicide business to BASF Aktiengesellschaft within 10 days.  The consent order also requires the divestiture of Sandoz's flea-control business to Central Garden and Pet Supply of Lafayette, California, within 30 days.
	28.3.97

	Class Rings, Inc.
	Horizontal merger
	Commemorative Class Rings
	Prevents class rings from acquiring Town & Country's Gold Lance, Inc., division, which will remain as an independent competitor, and prohibits Town & Country from acquiring any interest in Castle Harlan or Class Rings.  In addition, for ten years, the order requires the three companies to obtain Commission approval before acquiring certain assets from one another.
	20.12.96

	Cooperative Computing, Inc.
	Horizontal merger
	Electronic automotive parts catalogues
	Requires Cooperative Computing to divest its electronic parts catalog and related assets to MacDonald Computer Services or another Commission-approved buyer.
	20.6.97
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	CVS Corporation
	Horizontal merger
	Drug Stores
	Requires CVS to divest 114 Revco stores in Virginia and 6 pharmacies in Binghamton.  Under terms of the order, CVS agreed to divest the Revco stores in Virginia to Eckerd Corporation, a subsidiary of J. C. Penney Company, and the pharmacies in Binghamton to Medicine Shoppe International, Inc.
	13.8.97

	Dwights's Energy Data, Inc.
	Horizontal merger
	Gas and oil production data
	Requires Dwight's Energy Data licensing of its gas and oil production data to an FTC-approved buyer .
	28.7.97

	Fresenius, AG
	Horizontal merger
	Hemodialysis concentrate
	Requires Fresenius to divest a production facility in Lewisberry, Pennsylvania, to Di-Chem, Inc., or to another Commission-approved acquirer. 
	15.10.96

	General Mills, Inc.
	Horizontal merger
	Ready-to-eat cereals
	Acquired Ralcorp retains its private-label cereal business, as well as the right to transfer them to any other firm without the authorization or approval of General Mills. Prohibits General Mills from delaying production of the private-label rival cereals.
	16.5.97

	Hale Products, Inc.
	Exclusive dealing
	Fire truck pumps
	Prohibits Hale from engaging in any conduct that restrains fire truck manufacturers from purchasing mounted fire pumps from any other company.
	25.11.96

	J. C. Penney Company, Inc.
	Horizontal merger
	Drug stores
	Requires J. C. Penney to divest 34 Thrift drug stores in the Charlotte and Raleigh-Durham areas of North Carolina, all 110 Rite Aid drug stores in North Carolina, and all 17 Rite Aid drug stores in the Charleston, South Carolina, area to a Commission-approved buyer.  The FTC approved divestiture of the stores to New Kerr Drug, Inc., in May 1997. 
	28.2.97

	Mahle GmbH
	Horizontal merger
	Diesel Engine Pistons
	Requires Mahle to pay a record $5.6 million civil penalty for failing to notify the two federal antitrust agencies before consummating the acquisition.
	9.6.97

	Montana Associated Physicians, Inc.
	Horizontal restraints
	Physician Services
	Prohibits Montana Associated Physicians and Billings Physician Hospital Alliance from entering into any agreements with physicians to refuse to deal with third-party payers and to fix or control the fees charged for any physician's services.
	13.1.97

	NGC Corporation
	Horizontal merger
	Natural gas fractionation
	Requires NGC to divest its 80% interest in the Mont Belvieu I natural gas liquids fractionation facility in Texas. The Commission approved NGC's sale of the assets to Koch Hydrocarbon Company, a division of Koch Industries, Inc.
	12.12.96

	Phillips Petroleum Company
	Horizontal merger
	Natural gas transportation
	Phillips agreed to divest 160 miles of its natural gas pipeline system in the Anadarko Basin area of Oklahoma to KN Gas Gathering, Inc., under a consent order settling antitrust concerns stemming from its acquisition of certain ANR Pipeline Company gas gathering assets.
	28.3.97

	Tenet Healthcare Corporation
	Horizontal merger
	Inpatient hospital services
	Requires Tenet to divest OrNda's French Hospital Medical Center within six months to an FTC-approved acquirer.
	20.5.97

	Time Warner Inc.
	Horizontal merger 
	Cable television
	In acquisition of Turner's Cable News Network, the order reduces Time Warner's enhanced opportunities for bundling Time Warner and Turner programming, bars Time Warner from discriminating in price against rival cable systems, and requires Time Warner's cable interests to carry a rival television station to Turner's Cable News Network.
	3.2.97
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	Waterous Company, Inc.
	Exclusive dealing
	Fire truck pumps
	Prohibits Waterous from engaging in any conduct that restrains fire truck manufacturers from purchasing mounted fire pumps from any other company.
	22.11.96

	Wesley-Jensen Corporation
	Horizontal merger 
	Contact lenses
	Requires Wesley-Jessen to divest the acquired Pilkington Barnes Hind opaque lens business to a Commission-approved acquirer.  On 18 March 1997, the FTC approved divestiture to The Cooper Companies, Inc.
	3.1.97

	Civil Penalty Actions

	Figgie International Inc.
	Pre-merger notification
	Consumer and industrial products
	US$150,000 civil penalty for failing to notify pre-merger.
	14.2.97

	Mahle GmbH
	Pre-merger notification
	Diesel engine pistons
	US$5.6 million civil penalty for failing to notify pre-merger.
	23.6.97

	Red Apple Companies, Inc.
	Order violation
	Grocery stores
	US$600,000 civil penalty for failing to notify pre-merger.
	23.2.97

	Schnuck Markets, Inc.
	Order violation
	Grocery stores
	US$3 million civil penalty to settle allegations that the supermarket chain allowed numerous stores, designated for divestiture under a 1995 FTC consent order, to deteriorate before being sold.
	28.7.97


Source:
Federal Trade Commission (1997).  Annual Report to Congress Fiscal Year 1997.
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I.
THE UNITED STATES IN THE MULTILATERAL SYSTEM

1.
Since the first Reciprocal Trade Agreements Act was enacted by the U.S. Congress in 1934, the United States has consistently maintained an international trade policy dedicated towards increasingly open markets and expanded trade.  Today, the United States is committed to building a world characterized by genuinely open markets for trade in agriculture, goods and services.  The World Trade Organization is at the heart of our efforts to achieve this goal, which will assure greater prosperity and economic freedom for all participants.

2.
Fundamental features of this policy are the United States’ commitment to maintaining an open, competitive market at home and full and faithful compliance with WTO obligations.  The United States is among the economies most open to international trade in goods and services as well as investment.  We have implemented our WTO commitments on schedule, and accepted the rulings of WTO dispute settlement panels in cases to which we are a party.

3.
We have also worked with our trading partners to improve and develop the WTO.  In the last few years we have concluded agreements that are important to the United States, our trading partners, and the multilateral trading system.  These agreements are fundamentally transforming world trade as we enter the 21st century:  the Uruguay Round, which created the World Trade Organization, and the three multilateral agreements of 1997 on trade in information technology products, financial services and basic telecommunications services.

4.
America’s success in world markets reflects these achievements.  Last year, the United States exported $933 billion in goods and services – a 51% increase from the 1992 level of $617 billion, despite a slowing in U.S. export growth due to the financial crisis.  More critical to the multilateral trading system is the fact that the United States was also the world’s largest importer, taking over $1 trillion in goods and services in 1998.  Just as exports help create new opportunities and higher-paying jobs, fairly traded imports likewise benefit the United States by expanding choice in the U.S. market, helping businesses become more efficient through the use of high quality and cost effective inputs in U.S. domestic production, by fostering healthy competition in the U.S. economy, and by raising living standards for workers and citizens.

5.
These benefits of trade, combined with domestic policies focused on fiscal discipline, improved education and investment in scientific research and technology have contributed to a significant and steady improvement in the American economy.  Since the last Trade Policy Review of the United States in 1996, American growth rates have been high, average U.S. labor productivity has increased, unemployment has fallen to an historic low, and inflation has been almost absent.  The multilateral trading system deserves credit for its role in our current prosperity.

6.
But the world trading system is far from perfect.  The financial crisis has pointed to the need for transparent, pro-competitive regulation in services.  Agricultural trade barriers, which remain very high, reduce world food security;  and agricultural export subsidies impose especially unfair burdens on farmers in the poorest countries.  The advance of science and technology has created new products, new services and new methods of conducting trade, notably through the Internet.  And we are aware of concerns about the trading system in areas from reducing persistent trade barriers to a need for increased openness and transparency.

7.
Thus, the participants in the trading system must collectively take the necessary steps to retain and enhance the strength of the multilateral trading system and promote public support for this system.  In our view, the necessary steps involve work in three separate dimensions:  ongoing results in priority areas, an accelerated negotiating agenda, and institutional reforms and capacity-building at the WTO.

8.
Ongoing results are important as a signal to the world that the WTO is keeping up with the rapid changes occurring in the world.  For example, further positive signals could include efforts to reach consensus on an agreement on transparency in government procurement, which would provide value-added to taxpayers and businesses alike,  and extension of the WTO’s standstill on tariffs applied to electronic transmissions, so that development of trade over the Internet is not slowed by trade barriers.  Efforts in this regard also include work toward consensus on an “Information Technology Agreement II” which will further ensure access for all countries to the most modern technologies;  as well as progress toward the Accelerated Tariff Liberalization initiative begun in APEC and now under consideration in the WTO.

9.
The ability to complete a negotiation and implement its results in a reasonable period of time is an equally important signal of progress.  We thus look for a negotiating agenda that is manageable enough to be completed within three years and that can reflect the common interests of WTO Members.

10.
We also see the need for institutional reform.  Reform is vital for ensuring sustained public support for the WTO, strengthening its ability to support real-world commerce and improving the mechanisms to support capacity-building in developing countries.  The WTO also must enhance its cooperation with the World Bank, the IMF and other international institutions to ensure that the WTO and trade policies are providing the greatest support possible to speed recovery from the financial crisis.  Because the WTO must be transparent and responsive to win public support, institutional reform and ensuring greater openness, particularly in the dispute settlement system,  should be a key element of the WTO agenda.

11.
This work will begin at the Third Ministerial Conference of the WTO, in November, which the United States is very proud to host and to Chair.  The Ministerial will be the largest trade event ever held in the United States, and will focus public attention in our country on the trading system as a contributor to American prosperity and world-wide economic growth.  It is also an opportunity to agree on a negotiating agenda to ensure that the WTO can meet the challenges of the 21st century.

II.
THE UNITED STATES ECONOMIC AND TRADE ENVIRONMENT


Trade Policy

12.
In the period since the last U.S. review, the fundamentals of American trade policy have remained unchanged.

-
The United States is committed to an open market policy at home:  our applied tariffs are about 2.8%, by World Bank estimates;  our services markets are open to foreign competition;  and our regulatory processes are transparent and accessible to the public.  Last year, 60% of all U.S. imports were duty-free.

-
Likewise, we are committed to a strong trading system:  we are implementing our Uruguay Round commitments in tariffs, textiles, agriculture and other areas on time and in full;  and we use the WTO dispute settlement mechanism to address differences and respect the results of its panels.


Economic Environment

13.
This policy has helped us achieve many broader economic goals.  The Clinton Administration has coupled a liberal trade policy with initiatives predicated on strong fiscal discipline, support for education and scientific investment to create a fundamentally more competitive and successful economy.


Growth

14.
This year, in fact, the U.S. economy set a record for its longest peace time expansion – now in its 9th year, and with growth remaining strong in the first quarter.  Real gross domestic product (GDP) expansion rose from an annual average of 2.9% in the period of the previous review, 1994-96, to 3.9% in the period of the current review, 1996-98.  Despite this growth acceleration, inflation declined.  For GDP, the average annual increase in the price deflator fell from 2.1% in the period of the earlier review to 1.4% in the period of the current review.  At the same time, a strong economy, combined with sustained budgetary discipline, resulted in a $69 billion budget surplus in fiscal year 1998 and a projected $110 billion surplus for fiscal year 1999.  This compares to an average deficit of $135 billion during the period of the previous review.


Savings

15.
Fiscal improvement helped raise the U.S. rate of gross saving, from an average of $1.18 trillion per year, or 15.7% of GDP, in 1995-96 to $1.44 trillion per year, or 17.3% of GDP, in 1996-97.  The positive effects of fiscal improvement and rising rates of business reinvested earnings on the U.S. rate of gross saving were, however, partially limited by a sharp decrease in personal saving.  Averaging $179 billion, or 2.4% of GDP, in the previous review period, personal saving declined to $121 billion in 1997 (1.5% of GDP) and $27.7 billion in 1998 (0.3% of GDP), turning slightly negative in the fourth quarter of 1998 ($-0.6 billion).  This most recent severe decline in personal saving in the United States is widely perceived to be related to the sharp increase in the market value of financial assets in the United States over the last two years and, therefore, likely temporary in nature.


Labor Markets

16.
Improvements in the labor market during the review period were also notable.  Employment increased by 6.5 million jobs, or 5.5%, from December 1996 to December 1998, compared to a 4.7 million job, or 4.1%, increase in the comparable period of the previous U.S. trade policy review.  The U.S. unemployment rate, which had averaged 5.5% in 1995-96, dropped to an average 4.7% in 1997-98.  By April 1999, the rate of unemployment had fallen to 4.3%, among the lowest in the last three decades.


Productivity

17.
Measured labor productivity growth continued to improve, causing some private analysts to speculate on the possible development of an increase in the secular growth trend for U.S. labor productivity.  In 1994-96, real output per hour worked (business sector) rose at a 1.7% annual rate;  in 1996-98, the rate of increase rose to 2.0%.  (In manufacturing alone, where secular increase in the growth trend over the last two decades is clear, productivity increased at an annual rate of 4.8% in 1997-98.)  The strengthening of productivity growth overall contributed to annual increases in measured real worker compensation of 2% per year in 1996-98, compared to increases that were only slightly positive in 1994-96.


Business Investment

18.
The growth of business investment has played an important role in the current economic expansion, much of it fueled by business demand for computers, telecommunication equipment and other productivity enhancing durable equipment.  From the previous to the current review periods, the rate of growth of real non-residential fixed investment increased from 9.4% per year to 11.2% per year.  As a share of chained (1992) dollar GDP, non-residential fixed investment reached 12.7% in 1998, its highest share since the inception of this data series in 1982.


Import and Export Growth

19.
Strong growth in GDP and even stronger growth in domestic demand contributed to rapidly increasing imports.  Real imports of goods and services increased at an average annual rate of 12.2% in 1997-98, compared to 9.0% in 1995-96 (as reported in the U.S. national income and product accounts).  Imports reached 13.0% of nominal GDP in 1998.  Export growth, however, slowed.  Growth of real exports of goods and services dropped from an average of 9.9% per year in 1995-96 to 7.0% in 1997-98.  The deceleration of export expansion was concentrated in 1998 (1998:  1.0% increase;  1997:  12.2% increase).  Largely as a result  of the export slowdown, the U.S. nominal deficit in goods and services trade rose in 1998 to $151.2 billion, or 1.8% of GDP.  In the four preceding years, the goods and services trade deficit had been relatively stable, ranging between $84 billion and $93 billion.


Trade Balance

20.
The sharp increase in the U.S. trade deficit in 1998, which has continued into the first months of 1999 and is forecast to dramatically expand in the months to come, was closely associated with economic difficulties, severe balance-of-payments adjustments, and decelerating growth or outright recession in a number of U.S. trading partners.  Capital flight from Asia and elsewhere to the United States helped push up the price of U.S. financial assets, contributing to an enhanced perception of wealth by U.S. households and a sharp, though likely temporary, shift toward lower personal saving and rapid increases in consumption.  These global adjustment forces assured that the U.S. capital account surplus would expand and that the U.S. current account deficit would increase.  In response, the United States remained essentially open to imports, and understanding the importance of economic stabilization and the paramount importance of restricting any tendency toward a downward global economic spiral, U.S. international economic policy, including U.S. trade policy, had as a principal priority the successful refunding of the IMF in 1998.


Effects of Financial Crisis

21.
While the U.S. economy grew rapidly during the current review period, the impact of the Asian financial crisis and slowing global growth left its mark on economic performance in 1998.  Production in many interest rate sensitive sectors – such as housing, furniture, and materials;  technology-related sectors such as telecommunications equipment, computers and semiconductors;  and many private service areas grew rapidly.  But a number of traditional import-competing sectors in manufacturing saw production decline in 1998.  Overall real output of manufacturing had grown at an average annual rate of 5.7% in the five years to 1997, but saw growth drop to 2.8% in 1998 (December to December).  Among the sectors registering absolute declines in output in 1998 were textile mill products (down 4.4%);  apparel (down 6.8%);  leather and products (down 7.5%);  and iron and steel (down 10.3%).  The important issue of structural adjustment aside, the international factors underlying these shifts are likely temporary in nature and should be largely corrected as global balance-of-payments adjustment proceeds and the world economy moves to healthier growth.  Nonetheless, the extraordinary dislocations that resulted from the financial crisis underscore the need for all WTO members to play by the rules and to have multilateral disciplines available to allow countries to address import surges.


Conclusion

22.
In reviewing the U.S. experience over of the last two years, we find confirmation that open, competitive markets – both internally and at the border – have contributed to our economic efficiency and prosperity.  Our open trade policies and adherence to WTO disciplines have contributed to new job opportunities and higher standards of living for Americans, as well as to the creation of an open and healthy economy which offers opportunity to our trading partners.

III.
TRADE POLICY DEVELOPMENTS, 1996-99

(1)
Implementation of Existing WTO Agreements

Overview

23.
Since entry into force of the Uruguay Round Agreements in 1995, a central theme of U.S. policy has been to ensure the effective and timely implementation of both the multilateral agreements and the decisions of the Dispute Settlement Body.  We have begun, of course, by rigorously implementing our own commitments, in full and on schedule, and by respecting the results of Dispute Settlement decisions including those which are adverse to the United States.

24.
At the same time, we feel it is important not only for American trade interests but for the WTO system as a whole to ensure that all Members meet their commitments.  The various manifestations of this policy range from constructive participation in the deliberations of WTO committees and councils to the active use of the WTO’s dispute settlement mechanism.  Where WTO Members have been slow to implement their Uruguay Round obligations, the United States has been quick to draw attention to such inaction.  Where problems have arisen in the systemic implementation of the Uruguay Round’s results, the United States has worked constructively with others to try to remedy the difficulties.  And where obligations have been ignored or side-stepped, the United States has initiated action under the DSU.

25.
The central role of the WTO in U.S. economic policy is also reflected in the resources which the United States devotes to the negotiations with the large number of countries seeking to accede to the WTO.  In these negotiations, American insistence on accession only on viable commercial terms has set a standard which upholds the objectives and integrity of the WTO system.

26.
Finally, in the period leading up to the Seattle Ministerial conference, the United States has put forward several initiatives for further liberalization within the multilateral trading system.  We also seek to ensure that only initiatives that will not weaken the rules agreed in the Uruguay Round, or proposals which will distract from the effective implementation of the WTO Agreements,  do not gain undeserved credibility.  In the U.S. view, the WTO must remain a consensus-based organization and can only succeed as a credible institution over the long term if its work program is seen to be beneficial to all of its diverse membership and their constituencies.

Dispute Settlement

27.
U.S. trade policy seeks to support and advance the rule of law, both by faithfully and promptly implementing obligations undertaken by the United States, and by ensuring the enforcement of trade agreements and U.S. rights in the trading system.  The United States has been the most active user of dispute settlement in the WTO.  We reached favorable results in 20 of the 22 cases acted upon so far, either by successful settlement or panel ruling.  In almost all cases, the losing parties have demonstrated their respect for the rules by acting rapidly to address the problems and implement the decision of the panels or Appellate Body.  At the same time, in the five dispute settlement proceedings where U.S. measures were challenged, the United States has complied fully and promptly with the rulings that have been adopted by the Dispute Settlement Body or is on track to do so.

(2)
Regional Initiatives

28.
Regional integration agreements that are fully consistent with WTO rules and compatible with its objectives can both support and complement the rules-based and trade-expanding orientation of the multilateral trading system.  With this in mind, and in order to capture and multiply the benefits of an expanding global trading system, the United States is actively embarked on an agenda of greater commercial interaction in emerging markets.

29.
U.S. efforts in this regard focus on the negotiation of new trade agreements, on compliance with current agreements (including WTO agreements) and regional trade expansion with Asia, the Western Hemisphere, Europe, the Middle East and Africa.  Such regional initiatives include the NAFTA, the FTAA, and APEC.  At the same time, we seek to cultivate our economic ties and cooperation with Europe through the Transatlantic Economic Partnership Initiative, and to expand our economic engagement with sub-Saharan Africa through the President’s Partnership for Economic Growth and Opportunity in Africa and the associated African Growth and Opportunity Act now under consideration in Congress.

30.
Without exception, the regional initiatives in which the United States is involved look to the WTO as a solid foundation upon which to build and further liberalize trade regionally.  Indeed, the WTO recognizes the desirability of increasing freedom of trade by development, through voluntary agreements, of closer integration between the economies of the countries party to such agreements as long as the agreements do not result in increasing the external barriers of the parties.  Such agreements challenge the multilateral system to keep pace with the interests and needs of Members, and to contribute to the WTO system by introducing innovation and strengthened disciplines.  These agreements can become models for future multilateral liberalization in new areas, such as agriculture, services, investment, environmental and labor standards.  The following regional initiatives are each examples of this potential.

North American Free Trade Agreement (NAFTA)

31.
In January of 1994, the United States began to implement the NAFTA, the world's largest free trade area:  380 million people producing nearly $8 trillion dollars worth of goods and services.  NAFTA increases opportunity for all three partners – Mexico, Canada and the United States – to expand trade and enhance growth.  Countries outside the free-trade area benefit as well from stronger growth in North America, as the Agreement acts to enhance the size of the NAFTA market and purchasing power of NAFTA countries.  Since the Agreement's entry into force, the U.S. has worked to ensure that its provisions are implemented swiftly;  indeed, the results of two rounds of negotiations to accelerate tariff reductions with NAFTA partners have already been implemented.  The three governments also implemented agreements on labor and environmental cooperation along with the NAFTA.

32.
The NAFTA has helped sustain North America on a course toward free trade during a period of economic difficulties.  From 1993 to 1998, U.S. exports to its NAFTA partners increased by over 60%, despite the international liquidity crisis Mexico faced in December of 1994.  U.S. exports to the world over the same period increased by nearly 50%, the disparity reflecting, in part, the effects of the Asian financial crisis on U.S. exports.  NAFTA is also the first comprehensive trade agreement accompanied by agreements on labor and environmental issues related to trade.  These provisions help to ensure that expanded trade supports the improvement of labor and environmental conditions and the enforcement of national labor and environmental laws in North America.

Free Trade Area of the Americas (FTAA)

33.
At the December 1994 Summit of the Americas in Miami, the leaders of the United States and the other 33 democratically elected governments in the Western Hemisphere committed to create the Free Trade Area of the Americas (FTAA) by no later than the year 2005.  The Miami Summit “Plan of Action” for the FTAA led to four trade ministerial meetings at which ministers established twelve Working Groups and provided ongoing impetus to preparations for the negotiations.

34.
At the fourth trade ministerial meeting held in San Jose, Costa Rica, the trade ministers of the participating governments recommended to their leaders the immediate initiation of the negotiations.  When the leaders met again at the second Summit of the Americas in Santiago, Chile, in April 1998, they agreed to initiate these historic negotiations aimed at creating a free trade area throughout North America, South America, and the Caribbean Basin – encompassing nearly 800 million people.  They reiterated the mandate to attain concrete progress in the negotiations by the end of the century, including by implementing business facilitation measures by the end of 1999.

35.
The leaders agreed to conduct the FTAA negotiations in a manner that will build broad public understanding of and support for the FTAA.  Recognizing the need for open communication with the public throughout the hemisphere, they endorsed the creation of a Committee of Government Representatives on the Participation of Civil Society.  For the first time in the history of trade negotiations, a plurilateral committee has been created whose purpose is to provide an effective means for civil society (e.g., business, labor, consumers, academics, environmental organizations, etc.) to contribute to the negotiating process.  As a first step, the Civil Society Committee, which is currently chaired by Canada, has invited the public throughout the hemisphere to provide views on the FTAA negotiations so that the Committee can present the full range of views to Ministers before the November 1999 Trade Ministerial Meeting.  To improve transparency and facilitate business in the hemisphere, the participating governments also have agreed to continue to provide information to the private sector by publishing inventories and other information on the negotiations and placing them on the official FTAA Internet homepage.

36.
The FTAA will support and enhance our commitment to the multilateral system.  It is premised on the success of the Uruguay Round, and on further contributions toward and commitments to the multilateral system.  In June of 1995, trade ministers from throughout the hemisphere pledged that trade liberalization through the FTAA should be consistent with WTO disciplines, improve upon the WTO and be comprehensive in scope.  In March of 1996, trade ministers reaffirmed this pledge and agreed that the FTAA should be constructed in a manner that is consistent with GATT Article XXIV and the Uruguay Round Understanding on that Article and with GATS Article V.  The increase in economic growth and improved access to new ideas that will result from liberalized trade brought about by the FTAA will also strengthen democracy in the region, and promote development, while maintaining high levels of health and environmental protection.  The ministers will meet again in Toronto in November 1999 to assess the first year of negotiations and to provide direction for the next stage of the negotiations.

Asia Pacific Economic Cooperation (APEC)

37.
The United States has continued its active involvement in the Asia Pacific Economic Cooperation (APEC) Forum.  APEC is a unique combination of the world's biggest existing and emerging markets.  The organization now counts 21 member economies on both sides of the Pacific, and accounts for over half of world trade and a growing proportion of world output.

38.
The United States considers APEC an important vehicle for building a regional economic structure to ensure prosperity and stability over the long term.  In the past few years, APEC has made concrete progress toward its objectives of advancing economic cooperation and trade and investment liberalization and facilitation, and toward the long term goal of “free and open trade and investment” in the region.

39.
APEC leaders met in Bogor, Indonesia in 1994 and agreed to dismantle over the next 25 years barriers that impede trade and investment between their economies.  In 1995, leaders of the then 18 APEC member economies approved the Osaka Action Agenda on trade and investment liberalization, facilitation and co-operation.  In 1996, in Manila, members provided their first specific plans for implementing APEC objectives in the 14 substantive areas of the Osaka Action Agenda, and strongly endorsed the Information Technology Agreement, which has now been implemented by 44 WTO Members.

40.
At their 1997 meeting, in Vancouver, APEC Leaders called for reduction of tariff and other trade barriers in 15 key sectors, accounting for $1.5 trillion in global trade.  This is the so-called Accelerated Tariff Liberalization (ATL) Initiative. During 1998, APEC worked intensively to fulfill the Leaders’ mandate to develop specific plans for liberalization in the fifteen selected sectors and, in particular, in the nine sectors identified for early completion.
1  APEC also moved forward on its broader agenda of advancing trade facilitation and liberalization in the region.  APEC trade ministers endorsed completion of the APEC Telecommunications Mutual Recognition Arrangement, which will facilitate trade in this key sector across the region by streamlining conformity assessment procedures for a wide range of telecommunications and related equipment.  Finally, at the Leaders meeting in Kuala Lumpur, Malaysia in November 1998, APEC welcomed three new members:  Peru, Russia, and Vietnam.

41.
The 1999 trade work program in APEC includes intensive efforts to meet the goal of a global tariff agreement in the WTO in ATL sectors, and to advance work on non-tariff issues identified in these sectors in APEC.  Additionally, the APEC Automotive Dialogue will be established in 1999, the first regional government-private sector forum dedicated to discussing automotive trade and investment policy issues.

42.
APEC Trade Ministers will next meet in late June in Auckland, New Zealand.  APEC Leaders will convene in Auckland in mid-September.

Transatlantic Economic Partnership

43.
The United States-European relationship, one of the most durable in the world, is further strengthened by the New Transatlantic Agenda (NTA), an initiative which seeks to deepen transatlantic relations by initiating specific, joint U.S.-EU actions to address global economic, political, humanitarian and environmental challenges more effectively.  This is a key component of U.S. efforts to meet the challenges posed by the post-Cold War reality, including the need to build a strong transatlantic community of democratic, free market economies.  The 1995 NTA Action Plan included a commitment on the part of the United States and the EU to expand bilateral trade through an initiative called the New Transatlantic Marketplace (which later evolved into the Transatlantic Economic Partnership).

44.
At the May 18, 1998 U.S.-EU Summit in London, President Clinton and EU Leaders announced the Transatlantic Economic Partnership (TEP) initiative, which seeks to deepen and systematize the cooperation in trade launched under the New Transatlantic Agenda process in 1995.  In the TEP, the two sides identified seven broad areas in which they committed to work together to increase trade, avoid disputes, address disagreements, remove barriers and achieve mutual interests.  These areas are:  technical standards, agriculture, intellectual property, government procurement, services, electronic commerce, environment and labor.  In addition, the U.S. and EU agreed to put an emphasis throughout the initiative on shared values, i.e. they agreed to more fully involve citizens and civil society on both sides of the Atlantic in trade policy so as to strengthen the consensus for open trade.  Cooperation under the TEP will occur on a strictly bilateral basis, as well as in the context of multilateral activities such as in the WTO.  The TEP Action Plan, endorsed by Leaders at the December U.S.-EU Summit in Washington, envisions achieving many of the bilateral activities identified under the initiative by the end of 1999.

45.
The United States and the EU have supplemented the TEP and NTA through the establishment of a series of private dialogues between  European and American businesses, labor organizations and environmental and consumer groups.  The first of these to be established, the Transatlantic Business Dialogue (TABD), is a forum in which top American and European business leaders can meet to discuss ways to reduce barriers to United States-European trade and investment.  Additional dialogues – the Transatlantic Labor Dialogue (TALD), the Transatlantic Consumer Dialogue (TACD), the Transatlantic Environmental Dialogue (TAED) and the Transatlantic Legislative Dialogue (TLD) – start from a similar premise, i.e., that corresponding organizations on both sides of the Atlantic should share views and, where possible, present joint recommendations to the U.S. and the EU on how to improve transatlantic relations and elevate the debate among countries in multilateral fora.  The United States is committed to full participation of civil society in the trade policy process and intends to cooperate closely with all the dialogue groups as it works to implement the TEP initiative.

Partnership for Economic Growth and Opportunity in Africa

46.
President Clinton’s Partnership for Economic Growth and Opportunity in Africa, announced and adopted in 1997, was established to promote economic development through strengthened U.S. economic engagement in the Sub-Saharan Africa region.

47.
The Partnership Initiative seeks to offer support for economic reforms underway in the region and the full integration of Africa into the multilateral trading system, enhanced United States –sub-Saharan African trade and investment ties, and support for sustainable economic development.

48.
Trade agreements are an important element of the Partnership Initiative.  In the past year, the United States concluded three major agreements with countries in sub-Saharan Africa:  a Trade and Investment Framework Agreement (TIFA) with South Africa;  a TIFA with the Republic of Ghana;  and a Bilateral Investment Treaty (BIT) with Mozambique.  These strengthen the ability of the United States and its African partners to attract and expand bilateral trade and investment. TIFA negotiations with the West African Economic and Monetary Union should be concluded later this year.  TIFAs institutionalize dialogue on trade and investment liberalization, regulatory and judicial reforms, intellectual property rights, and other measures to enhance bilateral trade and investment flows.  The BIT should generate increased investment in Mozambique by offering firms in both countries important protections for their investments.

49.
The Partnership Initiative also reflects a U.S. commitment to work towards greater African integration into the global economy by helping African nations and their regional organizations strengthen their capacity to trade and attract investment.  The inaugural United States – Africa Ministerial, held in March 1999 in Washington, included a pledge by the United States to continue its technical assistance workshops on WTO issues in Africa.  Ministers also agreed on the need for multilateral institutions to coordinate and cooperate more effectively with the WTO on trade and investment issues affecting African countries.  Existing U.S. technical assistance programs assist African nations in compliance with WTO requirements in agriculture and other areas, alert African governments to the opportunities created by the United States Generalized System of Preferences, help develop regulatory mechanisms in telecommunications, and assist African governments and businesses in entering electronic commerce.

(3)
Environmental Issues

50.
The United States believes that international trade, complemented by appropriate national environmental policies, can make an important contribution to environmental protection by reducing market distortions that interfere with cost internalization, alleviating poverty, helping governments generate the resources that they need to address environmental challenges and creating markets for environmental goods, services and technologies.

51.
We attach great importance to the work of the WTO in addressing the linkages between trade and environment in support of our shared commitment to sustainable development as reflected in the Preamble to the WTO Agreement.  We see two particularly important elements to this work.

52.
First, we must ensure that in all of our efforts to open markets and develop effective rules to guard against trade protectionist actions, we do not overshoot the mark and inappropriately constrain the ability of members to pursue other important and legitimate policy goals.  As President Clinton said at last May’s WTO Ministerial Conference,

“International trade rules must permit sovereign nations to exercise their right to set protective standards for health and safety, the environment and biodiversity.  Nations have a right to pursue these protections, even when they are stronger than international standards.”

53.
Second, we believe it is important to identify and pursue areas where trade liberalization holds particular promise for yielding both trade and environmental benefits.  Three areas that hold such promise are the reduction or elimination of trade distorting measures in the agriculture sector, the eliminations of subsidies that contribute to over-fishing and opening markets for environmental goods and services.

54.
More generally, we think that it is vitally important that trade and environmental officials work closely together with respect to the agendas of both the WTO and international environmental fora.  We are committed to ensuring such coordination within the United States and believe it is important to the effective functioning of the WTO that all members ensure that such coordination takes place.

(4)
Labor Issues

55.
International trade makes an important contribution to expanding earnings and employment opportunities for workers.  The challenge for governments is to ensure that citizens benefit from globalization while minimizing the costs of adjustment.  Effective policies in the areas of social protection systems, labor law and industrial relations, education and training, among others, combined with promotion of internationally agreed social norms and standards, can help.  Respect for core labor standards is an important element in responding to this challenge.

56.
In the 1996 WTO Singapore Declaration, Ministers renewed their commitment to the observance of internationally recognized core labor standards.  Through this Declaration, Ministers recognized that there is a connection between labor standards and WTO issues.  We believe, therefore, that the subject of implementation of core labor standards is relevant for TPRM reviews, and in reviews of other countries, the United States has raised questions about the application of core labor standards, particularly in export processing zones.  In that spirit, we are including in this statement, relevant information on U.S. labor law and practice as it relates to fundamental labor standards.

57.
The June 1998 ILO Declaration on Fundamental Principles and Rights at Work and its Follow-up affirms that ILO membership entails an obligation to adhere to the principles concerning the following fundamental rights:  (1) freedom of association and the effective recognition of the right to collective bargaining;  (2) the elimination of all forms of forced or compulsory labor;  (3) the effective abolition of child labor;  and (d) the elimination of discrimination in respect of employment and occupation.  This Declaration has been endorsed by virtually all WTO governments in their capacity as members of the ILO.

U.S. Labor Law and Practice

58.
U.S. labor law and practice is consistent with the principles underlying fundamental labor norms.  For example, the right of freedom of association is assured by the United States Constitution.  Legislation, including the National Labor Relations Act (NLRA) of 1935 and the Railway Labor Act of 1926, provides the right to organize and bargain collectively.  Section 7 of the National Labor Relations Act guarantees that “employees shall have the right of self organization to form, join or assist labor organizations, to bargain collectively through representatives of their own choosing...”  

59.
The guarantee of freedom of association and the right to organize applies to workers in all sections of the country.  Domestic legislation covers most workers with a few exceptions, primarily agricultural, domestic and supervisory employees;  however, these employees are protected by Constitutional guarantees regarding freedom of association.

60.
The United States also applies and seeks to enforce prohibitions against harmful child labor.  The Fair Labor Standards Act prohibits “oppressive child labor” and the interstate transportation of products made with child labor.  Federal legislation prohibits forced or compulsory labor.  Similarly, U.S. laws generally prohibit discrimination in respect of occupation and employment.

(5)
Anti-corruption Initiatives

61.
Recognizing that bribery and corruption can subvert political processes, stifle efficient markets, and act as an invisible tariff on most imports and contracts, the United States has taken a number of steps to combat such practices.

62.
In 1998, the United States ratified the OECD Convention on Bribery and Corruption.  This Convention builds upon previous recommendations adopted by the OECD with respect to such practices, including a 1994 recommendation on fighting bribery and a 1996 recommendation to prohibit the tax deductibility of bribes in international business transactions.  In 1997, the OECD and five non-member countries agreed on the Convention requiring governments to make this conduct a criminal offense.

63.
The United States has actively supported the WTO’s opening efforts to establish and enforce basic rules that diminish opportunities for bribery and corruption in, for example, transparency in government procurement and customs valuation.

(6)
Legislative Agenda

64.
Working together with the U.S. Congress, the Clinton Administration sought and achieved a number of trade-related legislative initiatives over the past few years and will seek additional measures in the future.

65.
The U.S. Generalized System of Preferences (GSP) program, which offers preferential market access on a wide variety of products for developing countries, was renewed several times over the past few years.  In 1997, the USTR used her discretionary authority to expand coverage for least-developed beneficiary countries by adding an additional 1783 tariff lines that were previously excluded from the program.  The Administration has requested renewal from Congress of the GSP program.

66.
The Administration is also working with Congress to implement or expand several regional initiatives that would offer substantial additional market access and deeper relationships with developing country trading partners.  These include, among others, the African Growth and Opportunity Act and the Caribbean Basin Initiative expansion recently introduced in Congress.  Other legislative initiatives include passage of the OECD Agreement on Shipbuilding Subsidies, permanent normal trade relations (MFN status) with Mongolia, Kyrgyzstan, and Laos, and renewal of normal trade relations with China.

67.
In his State of the Union address, the President called for a new consensus on trade, based on the shared interests of business, workers, farmers, environmentalists and others.  As part of building this new consensus, the Administration is consulting with Congress on the renewal of traditional trade negotiating procedures, often referred to as ‘fast-track’.  These procedures were used in connection with five major trade agreements, including the NAFTA and the WTO Agreement, from 1974 through 1994.  While fast track remains an important tool for ensuring effective Executive and Congressional collaboration on key trade initiatives, it is not a prerequisite for undertaking trade negotiations or concluding trade agreements.  This means that the Administration can and will vigorously pursue its broad trade agenda over the months that lie ahead.

IV.
OPENNESS AND ACCOUNTABILITY:  BUILDING SUPPORT FOR TRADE

68.
Building support for trade among our diverse domestic constituencies and the international community is one of the most important challenges the WTO and its members face.  Improving the transparency and openness of the organization and our individual domestic processes, and ensuring that we hear the concerns of stakeholders are among the keys to meeting this challenge.  These issues are of great importance in the United States and are fundamental to the way our government operates and interacts with the American citizenry.  We think it important that other WTO Members know more about how our system works as they consider how best to build support for trade in their own countries, and as we collectively explore the address the same issue for the WTO.

The U.S. System

69.
Consulting with those interested in and affected by issues is an important part of any government’s responsibility, and is a hallmark of the U.S. system.  Advice from stakeholders is both a critical and integral part of the trade policy process.  The United States government consults with interested parties on a regular basis through a variety of mechanisms, both formal and informal.


Soliciting Public Comment

70.
U.S. government agencies regularly solicit public comment on trade issues.  Most recently, we have used this mechanism in our preparations for the new Round.  In August 1998, the Trade Policy Staff Committee (TPSC), which includes representatives of all U.S. Government agencies interested in or responsible for trade matters, published a solicitation for public comment regarding the development of the agenda, scope, content and timetables for negotiations or further work in the WTO, including additional consultations with non-governmental stakeholders.  The Administration sought views on the broadest possible range of issues for consideration, including possible subject matter and approaches to any new negotiations or future work in the WTO.  In May and June of this year, the TPSC will hold public hearings in five U.S. cities on these same issues.


Advisory Committee Process

71.
The U.S. Congress established the private sector advisory committee system in 1974 to ensure that U.S. trade policy and trade negotiation objectives adequately reflect U.S. commercial and economic interests.  Congress expanded and enhanced the role and objectives of this system in three subsequent Trade Acts.  This system is arranged in three tiers:  the President’s Advisory Committee for Trade Policy and Negotiations (ACTPN);  seven policy advisory committees;  and 25 technical, sectoral, and functional advisory committees.  As trade has developed and broadened, the composition of these official bodies has grown to better reflect society’s interests in the trading system.

72.
The President appoints 45 ACTPN members for two-year terms;  membership must broadly represent key economic sectors affected by trade.  The committee considers trade policy issues in the context of the overall national interest.  Representatives are drawn from the agriculture, business, labor, environmental and consumer communities.

73.
The seven policy advisory committees are the Intergovernmental Policy Advisory Committee (IGPAC), the Trade Advisory Committee on Africa (TACA), the Industry Policy Advisory Committee (IPAC), Agricultural Policy Advisory Committee (APAC), Labor Advisory Committee (LAC), Defense Policy Advisory Committee on Trade (DPACT), and Trade and Environment Policy Advisory Committee (TEPAC).  Each committee provides advice based upon the perspective of its specific sector or area.

74.
Finally, the 25 sectoral, functional, and technical advisory committees are organized in two areas:  industry and agriculture.  Each sectoral or technical committee represents a specific sector or commodity group (such as textiles or dairy products) and provides specific technical advice concerning the effect that trade policy decisions may have on its sector.  The three functional advisory committees provide cross-sectoral advice on customs, standards, and intellectual property issues.

V.
LOOKING FORWARD

75.
U.S. policy is based strongly on the premise that removing barriers and distortions to global trade enhances higher wage job creation, incomes, living standards and growth potential, for the United States and its trading partners alike.

76.
Since 1948, the multilateral trading system has justified this belief.  And in the past five years, the WTO has proven its value:  it has created opportunities for growth, advanced the rule of law, and helped ensure that the financial crisis did not lead to a cycle of protection which would have worsened economic conditions in nations affected by the crisis and threatened world prosperity as a whole.  And its balance of market access commitments and phase-ins give both developing and industrial countries confidence the system is generally fair.

77.
Looking ahead, we face the challenge of keeping the multilateral trading system relevant and responsive to the needs of a fast-paced global economy, a feat which will be accomplished, in part in the new Round of international trade negotiations called for by President Clinton in his 1999 State of the Union address.  As emphasized earlier in this statement, we see the need to a broad set of challenges to the trading system – from protectionist pressures spurred by the financial crisis, to persistent trade barriers and trade-distortive measures, access to industrial markets for developing countries, and concerns over sustainable development and working conditions, more effective social safety nets, and the need for greater transparency and inclusiveness in the operation of the trading system.  Further, we believe it must be a manageable agenda which can be completed within three years.

78.
The United States looks forward to its role as host of the Third Ministerial Conference of the WTO, and to a new era of achievement and prosperity through the trading system.
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I.
INTRODUCTORY REMARKS BY THE CHAIRPERSON

1.
The fifth Trade Policy Review of United States was held on 12 and 14 July 1999.  The Chairperson, H.E. Mr Jean-Marie Noirfalisse (Belgium) welcomed H.E. Ambassador Susan G. Esserman (Deputy U.S. Trade Representative, Washington), as head of the U.S. delegation, H.E. Ambassador Rita D. Hayes, the delegation from Washington and the U.S. Mission in Geneva.  He also introduced the discussants, Ambassador Kåre Bryn (Norway) and Ambassador Carmen Luz Guarda (Chile), who would speak in their personal capacities and not as representatives of their respective governments.  In accordance with the established procedure, the discussants had made available, in advance, an outline of the main issues they intended to raise.

2.
The Chairperson recalled the purpose of the Trade Policy Reviews and the main elements of the procedures of the meeting.  The report by the Government of the United States was contained in document WT/TPR/G/56 and that of the WTO Secretariat in document WT/TPR/S/56.  The main issues to be raised by the discussants were contained in document WT/TPR/D/36.  Copies of advance written questions, submitted by Switzerland;  Korea;  Hong Kong, China;  Australia;  New Zealand;  Japan;  Norway;  Chile;  the EU;  Poland;  Brazil;  Turkey;  Malaysia;  India;  Colombia;  and Mauritius, had been transmitted to the delegation of United States.  Replies to these and other questions raised during the meeting will be issued as WT/TPR/M/56/Add.1.

II.
OPENING STATEMENT BY THE REPRESENTATIVE OF THE UNITED STATES

3.
In her opening statement, the representative of the United States noted that the Trade Policy Review was an opportunity to help other Members understand the U.S. system and policies, and that it contributed to transparency.  Open markets were, under the rule of law, the best spurs to growth and technical innovation.  President Clinton’s economic policy reflected this, making open domestic markets and participation in the trading system, together with fiscal discipline and support for education and training, fundamental pillars of U.S. economic policy.

4.
The United States viewed the WTO as a guarantor of open markets and trade for Americans, and central to reducing trade barriers and creating a more open, prosperous, technologically sophisticated world economy in the decades ahead.  The WTO had also proved in the last two years to be an essential shield for all countries against cycles of protectionism and retaliation and hence had been a critical stabilizing factor during the financial crisis.  Further, the WTO promoted universal values of openness, transparency, fairness, mutual benefit and the rule of law in the world economy.  Thus the United States had both participated in negotiations and faithfully implemented their commitments, including the results of dispute settlement panels.  Faithful implementation by WTO Members was critical to the effectiveness of the WTO Agreements, and the United States welcomed the opportunity to review U.S. implementation in the Trade Policy Review process.

(i)
Trade and economic developments 1996-98

(a)
Domestic economy

5.
The United States believed that a review of the U.S. economic record demonstrated the value of open markets under the rule of law.  Since the last Trade Policy Review, the United Stated had experienced two remarkable years of high growth, low inflation, and job creation, and trade continued to be an important factor contributing to the growth of the U.S. economy.  Early in 1999, the U.S. economic recovery entered its ninth year, and was now the longest peacetime expansion in U.S. history.  Real GDP growth had risen from an annual average of 2.9% in 1994-96, to 3.9% in 1996-98.  The U.S. economy had increased by US$850 billion, reaching a GDP level of US$8.5 trillion in 1998.  Inflation had declined from 2.1% in the period of the earlier review to 1.4% during the present period, the lowest level since the 1960s.

6.
The growth of business investment had played an important role in the economic expansion, much of it fuelled by business demand for computers, telecommunication equipment and other productivity enhancing technologies.  Since the previous review period, the rate of growth of investment had increased from 9.4% to 11.2% per year.  As a share of GDP, investment had reached 12.7% in 1998, its highest share since 1982.  The coincidence of high growth and low inflation reflected continued improvement in labour productivity.  In 1994-96, real output per hour worked had increased at a 1.7% annual rate;  in 1996-98, the rate of increase had been 2%.  In manufacturing, productivity had increased at an annual rate of 4.8%.  Employment had increased by 6.5 million jobs from December 1996 to December 1998, compared to a 4.7 million job increase in the previous review period;  unemployment, which had averaged 5.5% in 1995-96, had dropped to an average 4.7% in 1997-98.  By June 1999,  the rate of unemployment had fallen to 4.3%, the lowest peacetime rate since the 1950s.  At the same time, annual worker compensation had increased by 2% per year, compared to increases that had been only slightly positive in the previous period.

7.
Some concerns remained, however, not all segments of the U.S. population had enjoyed the benefits from the strong overall U.S. economic performance.  Some rural communities, farms, Indian reservations, and inner cities continued to suffer from high unemployment and lack of investment.  Rapid technological change, while offering remarkable economic opportunity, also threatened to sharpen gaps in living standards between some skilled and unskilled workers nationwide.  The Administration believed the best response was to ensure continuous improvement of education standards.

(b)
U.S. trading partners

8.
The representative of the United States noted that open U.S. trade policies and adherence to WTO disciplines had also offered opportunities to other countries.  Overall, in 1998, the United States had imported over US$1.1 trillion worth of goods and services, a US$300 billion increase since the creation of the WTO in January of 1995.  The healthy U.S. economy and continued open U.S. market had been an especially valuable source of support to nations suffering from the financial crisis:  the United State's share of Asian exports, for example, was at levels not reached since the late 1980s.  Likewise, the openness of the U.S. market had served as a valuable aid to development.  During the 1990s the United States had taken nearly half of the growth in developing country exports to the industrial world:  US$210 billion in new exports between 1991 and 1997, compared to US$135 billion for the EU and US$64 billion for Japan.

9.
This had continued during 1998, when, as the most recent figures showed, developing country exports to the United States had risen by 7% – more rapidly than to any other major market – in the first two quarters.  The United States expected this to continue, and the Administration was consulting with the U.S. Congress on measures to further ensure open markets for developing country exports, including renewal of the Generalized System of Preferences, passage of the African Growth and Opportunity Act, and expansion of the Caribbean Basin Initiative.  Internationally, the Accelerated Tariff Liberalization initiative begun in APEC, the ITA II, and extension of the WTO standstill on application of tariffs to electronic transmissions, together with U.S. and other efforts to build Internet and telecommunications capacity in developing countries, offered similar opportunities.  The United States had also been providing technical assistance to developing countries on WTO rules and implementation.

(c)
U.S. trade performance

10.
With respect to overall U.S. trade performance, U.S. import and export developments reflected roughly the rapidly growing domestic economy during a worldwide economic slowdown.  Since 1996, total goods and services exports had risen from US$848 billion to US$931 billion.  The Administration estimated that about 14 million American jobs were supported by exports.  These jobs tended to demand higher skills and command higher salaries than other jobs.  This, however, represented slower growth in exports than in the previous review period.  In fact, total exports had declined by about US$6 billion from 1997 to 1998, reflecting the effects of the financial crisis on U.S. farm and manufacturing exports.  The sector most significantly affected had been agriculture, with farm exports actually falling from US$60 billion in 1996 to US$52 billion in 1998.  Strong growth in GDP and even stronger growth in domestic demand had contributed, together with the Asian financial crisis, to increasing imports.  Real imports of goods and services had increased from US$960 billion in 1996 to US$1.1 trillion in 1998, representing average annual import growth of 12.2% in 1997-98, compared to 9% in 1995-96.

11.
The financial crisis had had an especially severe effect on the U.S. steel industry and its workers.  As a result of the collapse of demand in the Asian economies, steel imports sold at extraordinary low prices into the United States had increased by a unprecedented 50%, from an average of 2.3 to 3.6 million tonnes per month.  This had led to severe hardship in the industry.  In response, the Administration had taken strong, WTO-consistent actions to address dumping.  At the same time, the Administration had vigorously opposed WTO-inconsistent steel quota legislation, contributing to the defeat of this initiative in the Senate.

12.
Largely as a result of the export slowdown and strong U.S. growth, the U.S. deficit in goods and services trade had increased substantially in 1998 to US$151.2 billion, or 1.8% of GDP.  In the four years preceding 1998, the goods and services trade deficit had ranged between US$84 billion and US$93 billion.  The sharp increase in the trade deficit in 1998 had continued:  the U.S. deficit in goods alone had ballooned to an annualized US$319 billion within the first four months of 1999.

(ii)
Trade policy developments

13.
While several issues raised cause for concern, during the review period the United States had enjoyed a remarkable and unprecedented period of growth, technological advance, and rising standards of living.  Trade policy had been critical to this, including the overall openness of the U.S. market, implementation of WTO commitments, use of dispute settlement, and environmental and labour policies consistent with WTO obligations, and concern for social goals at home and abroad.

(a)
WTO commitments

14.
The representative of the United States stated that, with respect to implementation of commitments, U.S. actions included:  (i) the on-schedule implementation of tariff cuts, and reduction of non-tariff measures under the General Agreement on Tariffs and Trade, with Uruguay Round tariff-cut implementation to be completed by 2005.  Nearly 60% of U.S. imports were now duty free, and by World Bank measurements, trade-weighted average tariffs nearly all bound were 2.8%;  (ii) with respect to the Agreements on Agriculture and Sanitary and Phytosanitary Measures (SPS), the on-schedule reduction of agriculture tariffs and subsidies.  Since the last review period, the United States had implemented a thorough revamping and modernization of farm programmes through the 1996 Farm Bill, reducing subsidies and controls over farm production, de-linking most supports from production, and complying with WTO commitments.  Likewise, U.S. sanitary and phytosanitary standards and inspection procedures were, in accordance with the SPS Agreement, based on science, and rigorous in protecting public health;  (iii) full compliance with its commitments under the General Agreement on Trade in Services (GATS).  U.S. service sectors' regulations were generally open to domestic and foreign competition, with some exceptions as was noted in the Secretariat Report.  The United States had made commitments in most service sectors, and participated in the Basic Telecommunications and Financial Services Agreements.  The U.S. domestic telecommunications reform legislation promoted innovation and competition, and reflected the principles in the GATS and Basic Telecommunications Agreement;  (iv) with respect to intellectual property rights, full compliance of U.S. intellectual property statutes, including patent, trade mark and copyright laws, and enforcement with WTO standards.  Since the last review period, the Administration had signed and the U.S. Senate had ratified two recent World Intellectual Property Organization Treaties addressing enhanced copyright and other issues on the Internet;  and (v) on-schedule implementation of U.S. commitments under the Agreement on Clothing and Textiles.  As a result of this implementation and of other factors, textile and apparel imports had grown by 34% since 1995, from US$48.3 billion to US$64.7 billion in 1998, well above the overall growth rate for imports of 23%.

(b)
Dispute settlement

15.
The Administration viewed the Dispute Settlement Understanding as a fundamentally important part of the WTO.  Ensuring respect for the rulings of dispute panels and the Appellate Body was an important priority for the United States as witnessed by U.S. implementation of adverse panel rulings.  The United States was working with other Members to improve the dispute settlement system, and the WTO itself, through more clear procedures for facilitating prompt compliance with panel and Appellate Body decisions so that countries could secure results in a commercially meaningful time-frame.  The Administration was of the view that the dispute settlement system should be more open and transparent;  panel reports should be released promptly, and hearings should be open to public observance.

(c)
Sustainable development and labour policy

16.
Noting that trade was not an end in itself but rather an essential contributor to raising living standards and promoting sustainable development, the representative of the United States stressed the strong synergies between trade and sustainable development.  While pursuing trade liberalization the Administration had also pursued high levels of protection of the environment and health, and would continue to do so.  Consistent with WTO rights and obligations, the Administration's approach to these issues was firmly based on rigorous science and concern for public health and safety, which was critical to public confidence in regulatory systems and public support for free and open trade.

17.
Likewise, at the 1996 WTO Ministerial in Singapore, WTO Ministers had renewed their commitment to observance of internationally recognized core labour standards.  For the United States, this commitment was integral to their work in the WTO.  The United States observed internationally recognized core labour standards and actively supported full implementation of the June 1998 ILO Declaration on Fundamental Principles and Rights at Work and its follow-up.  President Clinton had also pledged to seek ratification of the recent ILO Convention on the Prohibition and Immediate Action for the Elimination of the Worst Forms of Child Labour.  U.S. labour laws and policies reflected respect for internationally recognized core labour standards, concern for worker health and safety, and commitment to education and job training programmes which upgraded skills and helped working people take advantage of the opportunities created by trade policy.  The United States had also, in several cases, developed voluntary initiatives in which U.S. companies committed to ensure high labour standards in their international operations.

(d)
Public views of trade

18.
The representative of the United States noted that while bringing enormous benefits, rapid pace of technological change and growth of trade also aroused some public fears concerning the ability of less-educated and less-skilled workers to adapt to a more competitive world.  Together with the rising trade imbalance, and events like the surge of steel imports in 1998, they created broader public concerns about the role of trade in the U.S. economy.  The Administration had addressed these concerns in several ways, including through longer-term programmes ensuring fiscal discipline;  by promoting modern communications and Internet access for all areas of the country;  and by investing in education and reform of job training programmes.  Effective trade actions to address unfair trade practices and import surges consistent with and according to WTO rules was another important element.  One especially important aspect of this work was consultation with Congress to renew and improve the Trade Adjustment Assistance program, which offered special assistance to workers who had become or were threatened to become totally or partially separated as a result of trade competition.  This required eligible workers to have completed or be enrolled in training in order to receive trade readjustment allowances.

19.
At the same time, through participation in the WTO and implementation of U.S. commitments and in public discourse, the President, Ambassador Barshefsky and other members of the Cabinet constantly reflected and reinforced the importance of open markets and a strong trading system to U.S. prosperity and growth, and the importance of ensuring that social goals advanced along with trade and growth.  In this respect, hosting the WTO’s Third Ministerial Conference this year gave the United States a remarkable opportunity to demonstrate to the public in the United States the importance of open trade and the WTO for prosperity and peace.

20.
Public and Congressional support for an open trade policy rested not only on U.S. actions, but on the ability of the public to see U.S. trading partners equally committed to respecting dispute settlement and implementing commitments.  Were a pattern to develop in which others did not implement adverse dispute settlement rulings, or requested broad delays in implementing their commitments, U.S. public support for the system could not be maintained.

(iii)
Conclusion

21.
Noting that in the past years, the United States had enjoyed great prosperity and growth, the representative stressed that her country viewed its commitment to open markets and the WTO system as integral to the explanation for its economic success.  Abiding by WTO commitments was a matter of national self-interest for the United States and should be for all Members seeking to instil conditions for sustained growth and prosperity.  The United States was proud of its role in the WTO’s creation and development, and gave great credit as well to other Members, the Secretariat, and former Director-General Ruggiero for their dedication to the system and its ideals of open markets, transparency, and the rule of law.  The United States hoped to build upon this record as host and Chair of the next Ministerial Conference, in the new Round expected to be launched at Seattle, and into the next century.

III.
STATEMENT BY THE FIRST DISCUSSANT

22.
The first discussant (H.E. Mr. Kåre Bryn) referred to three broad themes:  macroeconomic issues, the trade policy regime, and trade in services.

(i)
Macroeconomic issues

23.
The U.S. economy had enjoyed a remarkable period of sustained growth since 1991.  The main driving forces had been private consumption and investments.  Since 1995, imports of goods and services had grown more rapidly than exports.  The resulting trade deficit, together with increasing capital inflows from abroad, had made the consumption- and investment-driven growth possible with manageable inflationary pressure, in spite of an extremely tight labour market.  A consequence of the high private consumption had been a very low level of private savings.

24.
These factors had brought about a double set of long-term imbalances in the economy:  the saving – investment imbalance and the current account imbalance.  Managing these imbalances in a changing international environment gave rise to several uncertainties as to further economic expansion and foreign trade relations.

25.
The IMF World Economic Outlook, published in May 1999, contained a thorough analysis of several scenarios for the U.S. economy and the prospects for a soft or a hard landing.  Although the IMF underlined that a soft landing was indeed possible, many of the IMF Directors made the point that the current and projected private sector and external imbalances might be unsustainable in the longer run.  They went on to say that “past evidence suggested that the longer they [the imbalances] continued, the greater were the chances of a sharp and painful correction.  Adverse consequences of such a correction for the global economy could be transmitted to other countries through abrupt reductions in U.S. imports, as well as potentially disruptive swings in exchange rates, equity markets, and monetary conditions”.

26.
The fact that economic growth was picking up again in Asia, also cast doubt as to the availability of capital imports to the U.S. to the same extent as during the Asian financial crises, thus raising the need for policy adjustments to correct the economic imbalances.

27.
He sought comments by the U.S. delegation on these issues, and particularly on how they saw the prospects for entering into a new round of trade negotiations, in the light of the possible needs for economic policy adjustments, with inevitable increased protectionist pressure.

(ii)
Trade policy regime

28.
The United States deserved credit for its commitment to the multilateral trading system as witnessed daily in the work of the WTO.  At the same time the United States was an active advocate for regional initiatives.  Regional integration agreements that were fully consistent with WTO rules and compatible with its objectives could both support and complement the rules-based and trade-expanding orientation of the multilateral trading system.  Still the question remained whether the emphasis should be so strong on developing regional initiatives at a time when the multilateral system was gradually becoming truly global.  The wider issues of globalization seemed to point in the same direction.

29.
There were also some aspects of unilateralism in U.S. trade policy that gave rise to concern.  Several provisions afforded extraterritoriality through the application of U.S. domestic legislation on foreign countries or companies outside the United States.  Another aspect was the provisions for unilateral sanctions or retaliatory measures against another country or a foreign company, based entirely on U.S. appreciation of the alleged offence.

30.
The U.S. Government’s proposal for a renewal and extension of “fast-track” negotiation procedure was rejected by Congress last autumn.  He noted that the Government Report stated that “fast-track” provision was not a prerequisite for undertaking trade negotiations or concluding trade agreements, and that the Administration would vigorously pursue its trade agenda.  While and nobody doubted the sincerity of the Administration in this respect, the fact remained that a “fast-track” provision was an important guarantee for other WTO Members that a negotiated package would not run into difficulties in the United States.  Therefore, he asked how the U.S. delegation now saw the prospect for “fast-track,” and whether the United States could accept a “single undertaking” concept for the negotiations without “fast-track” provisions.

31.
The United States deserved full credit for its central role in the creation of the WTO as well as its participation in the work of the organization, including implementation of Agreements.  In some areas, for instance textiles, the tempo could perhaps have been more rapid.  The United States had also taken a leading role in advocating openness and transparency in the work of the WTO.

32.
The Dispute Settlement Mechanism was rapidly becoming a central and indispensable feature of the operation of the trading system.  The United States support for this system and compliance with the rulings by panels or the Appellate Body was crucial for its success and good functioning.  He paid tribute to the United States for faithfully complying with rulings even when they had gone against the U.S. claims.  The success of the DSM would have made it easier for the United States to abandon its unilateral practices already referred to.  He sought comments in this regard from the U.S. delegation.

33.
He also asked whether it had become too easy to resort to dispute settlement procedures, instead of solving disputes through consultations and negotiations.  He noted that for smaller countries, and particularly for developing countries, cases before the DSM represented a very heavy strain on resources.  So far, the United States had been involved in 46% of the cases before the DSM (78 out of 168).  While 20% of the total number of cases had been settled out of court, the figure was just over 10% for U.S. cases.  He sought an explanation regarding the apparent overrepresentation of the United States.  One important way of strengthening the dispute settlement system would be to make the WTO Legal Centre operational as soon as possible.  He wondered whether the United States would announce its participation and contribution during the TPR meeting or would wait until Seattle.

34.
He commended the United States for providing information on environmental and labour issues.

(iii)
Trade in services

35.
The services sector played a dominant role in the U.S. economy, with a share of GDP and employment of between 75 and 80%.  During recent years there had been an increasing trend towards greater liberalization.  In particular the negotiations on basic telecommunications and financial services had been important landmarks towards further liberalization of the services sector, both internationally and in the United States.

36.
As far as financial services were concerned, it was noted in the Secretariat Report that there were multiple regulatory authorities in the United States, both at the federal and state level, although changes had been taking place during the last few years;  he asked whether there were further prospects for harmonization of these regulations and other measures in order to liberalize this sector.

37.
The United States was the world’s largest telecommunications market with 30% of the world total.  The telecommunications act of 1996 had aimed at introducing more competition.  The Secretariat had concluded that the multilateral approach to liberalizing the telecommunication services market in the WTO framework appeared to have contributed to the enhancement of competition in the United States, and particularly in the international market.  He sought comments on the situation and the prospects for the future.

38.
One notable exception to the trend towards greater liberalization of services in the United States, was maritime transport.  As noted in the Secretariat Report:  “Transportation is one sector that remains somewhat insulated from international competition.”  In this regard he asked how the United States saw the resumption of the negotiations on maritime transport and whether any efforts were being made by the Administration to change or modify the legislation that reserved the domestic market for U.S. ship operators as well as U.S. shipbuilders.

IV.
STATEMENT BY THE SECOND DISCUSSANT

39.
The second discussant (H.E. Ms. Carmen Luz Guarda) referred to certain specific trade policies and practices of the United States and to certain sectors.

40.
The trade policy of the United States was open and transparent, with a low tariff level.  The simple average MFN tariff had declined from 6.4% in 1996 to 5.7% in 1999 and was expected to fall to 4.6% by the end of the period of application of the results of the Uruguay Round.  All the tariffs except for two were bound and 30% of the tariff lines had zero tariffs.  Moreover, as the tariffs were levied on the f.o.b. value of imports, the protection provided was less than in those countries in which tariffs were applied on the c.i.f. value.  Nevertheless, 5% of MFN tariffs, mainly on agricultural products and textiles, clothing, and footwear, had tariff peaks exceeding three times the overall average, to which should be added the progressivity of the tariffs and the fact that specific duties accounted for 86 of the top 100 U.S. tariffs.

41.
Despite this low tariff protection, the use of specific duties and tariff maxima, although legitimate, tended to restrict access to the United States market.  In fact, specific duties were less transparent and, through their modus operandi, weighed more heavily on lower-priced products within the same tariff line, thus protecting the domestic product from cheaper imports, which often came from developing countries.  Likewise, the greater tariff protection afforded by tariff escalation had the effect of restricting the entry of developing country imports with higher value added.

42.
Since a new round of negotiations would begin in 2000, which would include agriculture and certainly non-agricultural products, she asked whether the United States delegation envisaged converting specific duties into ad valorem tariffs and embarking on a true liberalization of trade that included solving the problem of escalation and tariff peaks.

43.
The United States applied a series of regulations and technical standards, and sanitary and phytosanitary requirements for the purpose of informing and protecting the consumer and safeguarding human, animal, and plant health.  It was estimated that over 44,000 local, state, and federal authorities monitored compliance with about 89,000 product standards within their jurisdictions.  The complexity of the system could be attributed to the existence of these three levels of regulation:  federal, state, and local, which in some cases overlapped and were mutually inconsistent.  She asked how the United States could ensure that measures of this type did not turn into restrictions on market access, especially when they were applied at the state and local levels.

44.
The United States used various trade protection instruments, including safeguards and anti-dumping and countervailing duties.  Recourse to anti-dumping and countervailing measures was almost completely automatic and independent, while the application of safeguards was at the President's discretion, a power which he had chosen not to exercise in applying a safeguard in the most recent case of lamb meat imports, with serious effects on the exports of Australia and New Zealand.

45.
She stressed the restrictive effects on trade produced simply by initiating an investigation with a view to the application of anti-dumping or countervailing duties.  The fact that most investigations were initiated by the industries or sectors in the United States most sensitive to competition could signal that they were being used to threaten foreign competitors, in the expectation that this would ensure that, in anti-dumping cases, their prices would not be too low, or, in subsidies and countervailing duties cases, they would be cautious in the use of government subsidies.  In any event, the mere fact of initiating a proceeding did not mean that the duties in question would ultimately be applied, since in practice, at least between 1996 and 1998, only one third of cases had ended in the application of anti-dumping duties, and in the case of countervailing duties the fraction had been even smaller.

46.
Another aim of local industry might be to induce the U.S. Government to seek negotiated solutions with its competitors, as in the steel industry, which was using these instruments simultaneously and extensively, with regard to both products and the countries being challenged, as was confirmed by the numerous investigations initiated.

47.
Between 1996 and 1998, the tendency to use these instruments had declined, in terms both of cases initiated and the number of measures applied.  However, probably due to the large trade deficit generated by steeply increasing imports, this decreasing trend may well have gone into reverse, considering that in the last year about 40 cases had been initiated.

48.
She noted that the number of anti-dumping measures in force had risen from 292 in the previous trade policy review period to 297 in the present period.  Now that the United States had begun sunset reviews of those measures in existence before 1 January 1995, it was to be hoped that there would be a perceptible decrease in the number of anti-dumping measures in place.  She asked whether the United States delegation could assess the effect of the sunset reviews.

49.
While there was no mistaking the professionalism of the United States authorities in the conduct of their investigations, some elements of the investigation tended to be subjective and discriminatory.  In particular, the anti-dumping laws were based on an assumption that had no basis in reality, since they presupposed that the domestic market of the dumped product was a closed and protected market, which was rarely the case.  In practice, almost any sale made on the United States market at a price lower than that on the market of origin was treated as dumping.  In other words, a trade practice in conformity with the realities of the market might be defined as unfair.

50.
At the same time, despite the transparency in terms of the publication of regulations and proceedings, the language used was awkward and hard to understand for a developing country exporter, upon whom fell the burden of proof.  Moreover, the petitioners' practice of including all the exporters of a product in the petition for an investigation meant that countries with a very small share of the United States market had to absorb the costs and the effects of these investigations, which usually meant their withdrawal from the United States market.  She asked whether the United States envisaged making any changes in its regulations in the future.

51.
The United States had numerous export controls to regulate trade with unauthorized destinations for national security or foreign policy reasons.  One of these control measures affected certain encryption products, whose licensing had been transferred from the Department of State to the Department of Commerce at the end of 1996.  Rapid technological progress and the development of electronic commerce had made it essential to improve the protection of personal data, confidential information, and databases, and this encryption technology was becoming increasingly necessary.  As the world leader in electronic commerce she wondered how the United States expected to reconcile its controls on the export of these sophisticated encryption products with the market's need for this technology as a means of further developing electronic commerce and ensuring the security of the data transmitted.

52.
The United States had a series of programmes for subsidizing and/or promoting exports of agricultural products.  One of these, the Export Enhancement Program, had not been used since July 1995 due to the prevalence of high international prices.  However, now that prices of various basic farm products had fallen, she enquired about the outlook regarding the use of the funds available under this programme, and what the likelihood was  of the United States being able to eliminate these subsidies in the next round of trade negotiations.

53.
The U.S. family of 301 legislation authorized the Office of the U.S. Trade Representative to review the trade practices of trading partners that might affect exports of goods and services or impair U.S. rights under international trade agreements, and to apply retaliatory measures.

54.
Under this legislation, measures might be imposed on the grounds that the practices were considered discriminatory or unjustifiable (301), for lack of effective protection of intellectual property rights (Special 301), because of restrictions on market access to U.S. products and services (Super 301) or because of discrimination against U.S. goods and services in government procurement (Title VII).  The application of this legislation was characterized by discretionary features of considerable significance.  At the same time, even if a measure taken by a country did not violate its commitments to the WTO or other agreements, it might be the subject of investigation and sanctions if it restricted the trade of the United States.  Moreover, despite the requirement to use the dispute settlement procedures of the WTO or other relevant agreements, family 301 procedures had time-limits, which would permit sanctions to be imposed before all the phases of a dispute settlement system had been completed.  All this meant that there was also a restraining effect on trade.  She noted that a special working group was studying the compatibility of Section 301 with WTO rules, and sought comments on the use of the 301 family when it did not run parallel with a dispute settlement proceeding.

55.
The United States had complied with its nominal commitments under the Uruguay Round Agreement on Textiles and Clothing.  However, of a total of 750 quotas it had eliminated only 13, of which 11 concerned Romania.  This did not amount to true liberalization of the textiles and clothing sector.  She asked what policy the United States intended to pursue in order to eliminate these quotas within the time remaining for the implementation of the Agreement on Textiles and Clothing, and whether it intended to take any initiative, as other Members had to eliminate restrictions early under Article 2.15.

56.
The new rules of origin, which had been applied by the United States to these products since 1 July 1996, were resulting in a disadvantage for exports to that market by depriving certain processes of the production chain of their origin and causing an imbalance in the Uruguay Round commitments.  Several Members of the WTO had expressed their concern, and another had held consultations with the United States that apparently led to an agreement, which, for the sake of transparency, should be made known to all WTO Members.  She asked what measures the United States intended to adopt, or  was implementing, with respect to its rules of origin regime in this sector.

57.
The average nominal MFN tariffs applied to agricultural products were almost double the overall average tariff.  The agricultural sector of the United States economy was characterized by the extensive use of specific tariffs (42% of total agriculture), tariff peaks, high in-quota and out-of-quota tariffs, the use of the special safeguard for agriculture, and domestic support and export subsidy programmes.  In other words,  the entire range of protectionist measures were found in this sector.  Moreover, agricultural products had also been subject to safeguards, countervailing duties. and anti-dumping duties.

58.
If the United States was the leading world exporter of agricultural products in 1998, she wondered whether it really needed to increase its competitiveness through domestic support measures, and to promote and support its exports through export subsidies.  Similarly, if U.S. agriculture was competitive, why was it necessary to protect its domestic market with high tariffs, quotas and special safeguards, which did not contribute to the full integration of this sector into the rest of the economy?  But for these market access restrictions, however legitimate, the United States would perhaps be the leading importer of agricultural products in the world, and not the second.  She urged the United States to show leadership in fostering further liberalization and reform of this sector during the forthcoming trade negotiations so that agriculture could be fully integrated into the WTO rules on an equal footing with industrial products.

59.
The United States had been one of the strongest proponents of the idea of establishing multilateral disciplines (minimum standards) for the protection of intellectual property rights, with a view to reducing international trade distortions and avoiding illegitimate trade in goods and services covered by such rights.  This recognized leadership of the United States was reflected not only at the multilateral, regional, and bilateral levels, but also at the domestic level, since the United States periodically updated and completed the federal protection afforded to intellectual property right holders.  Nevertheless, during this period there had been a number of situations that could be construed as contrary to the interests traditionally expressed by the United States with respect to the protection and enforcement of intellectual property rights;  these called for further clarification.

60.
It emerged from the Report of the Secretariat that in a country where private activity constituted the motor of the economy, the State appeared as one of the main applicants for patents, suggesting that there was considerable state participation in the development, financing, and ownership of one of the most important factors of production:  technology.  In this connection, she asked by what mechanisms and means the United States Government ensured that this high level of participation did not have an impact on the production of goods and services by transferring subsidies that were contrary to healthy and fair competition.

61.
Regarding the system for determining who had the right to obtain a patent, the United States remained the only country to be guided by the "first-to-invent" principle, which had been abandoned by all other countries because its application had been shown to cause a number of disadvantages and injustices, principally to right holders from abroad.  Although the United States had introduced changes aimed at diminishing these negative effects, she sought an explanation regarding the advantages the United States saw in continuing to maintain this system, which stood in the way of increased harmonization of intellectual property systems between countries, and whether the internal consultations that had been conducted might lead the United States to adopt the "first-to-file" principle.

62.
Regarding the extension of intellectual property rights, in certain areas the United States had opted for the so-called principle of "national exhaustion" of rights, which permitted the territorial segmentation of markets and was a mechanism which complicated the free circulation of goods that had been legitimately placed on the market.  She sought explanations regarding the grounds for adopting this approach in a global economic system that sought to eliminate barriers to legitimate trade.  She asked whether parallel imports constituted acts that adversely affected the holders of intellectual property rights and if so whether this principle applied to all categories of intellectual property rights.

63.
The so-called "Buy American" Act and other provisions at the state level privileged the purchase of products from the United States and certain developing countries, as long as such purchases remained outside the GPA, NAFTA, and certain bilateral agreements concluded by the United States.  However, in spite of some of the praiseworthy intentions of this Act it appeared to have introduced discriminatory elements in government procurement that were contrary to free-trade practices and to the principles that the United States itself was trying to promote in various fora, not only with respect to transparency of government procurement, but also to increased market access.  Other U.S. legal provisions (U.S. Federal Departments Specific Annual Budget Appropriation Act, Rail Passenger Service Act, Buy Local provisions, etc.) would seem to involve similar discrimination.  She was interested to hear whether the United States was considering any modification of these provisions, aimed at reducing or limiting the preferences for domestic options in government procurement, so that the Federal and State Governments could freely determine which procurement option was best.

64.
Finally, she stressed that the United States, as the world's largest economy, had a great influence on its surroundings and on the world trading system, and bore considerable responsibility in the maintenance and strengthening of the multilateral trading system represented by the WTO.  As the Seattle Ministerial Conference would be launching a new round of negotiations, she hoped that the United States would continue to exercise leadership in pursuit of a more liberal, generalized, and transparent international trading system with strengthened rules aimed at improving the trade environment so that all of the Members could benefit from the trade opportunities offered.

V.
STATEMENTS BY MEMBERS OF THE TRADE POLICY REVIEW BODY

65.
Members welcomed the U.S. delegation and commended the United States for its outstanding economic performance during the period under review.  The openness and transparency of U.S. trade policies were highlighted.  Members stressed the important role played by the United States in the WTO, and expressed their appreciation for the hosting of the next WTO Ministerial Conference in Seattle.

66.
The representative of Switzerland noted that the United States was its most important non-European trading partner with a share of 11% of its total exports and 7% of its total imports in 1998.  The United States was also an important destination of Swiss direct investment.  He congratulated the United States on the remarkable economic performance of its economy and for its active participation in the WTO activities.  He noted that the United States had been an attractive destination for foreign direct investment, due not only to the large size of its market, but also to the liberal and transparent nature of its trading and investment regimes where there were relatively few burdensome regulations and other government measures distorting competition.  Trade relations between Switzerland and the United States had been good and had faced no major economic problems.

67.
Concerns were raised, however, with regard to the U.S. rules of origin for textiles, effective since 1 July 1996; in his view, these were not consistent with the Uruguay Round standstill commitment, with Article 2 of the WTO Agreement on Rules of Origin, nor Article 4.2 of the Agreement on Textiles and Clothing.  The new rules of origin no longer allowed foreign fabric embroidered, dyed, or printed in Switzerland to be conferred Swiss origin, and thus posed severe problems for the Swiss textile industry.  Recent discussions between the United States and the European Union had shown a sign of compromise in this regard, and he welcomed such step as well as an amendment to the U.S. marking legislation.  He sought information regarding the time-frame for the envisaged solution on dyed and printed fabrics and on marking of silk fabrics and scarves.

68.
He recognized that mutual recognition agreements (MRAs) were a powerful tool to bridge technical barriers to trade, and supported U.S. efforts to negotiate such agreements with other countries and to extend existing MRAs to new sectors.  In this context, he was interested in the current MRA between the United States and Sweden on pharmaceutical products;  he sought information on the nature of agreement and its relationship with the EU's conformity assessment procedures.

69.
He expressed concern about the unilateral character of some procedural aspect of Section 301 of the Trade Act of 1974, where the U.S. administration was required to take action if it determined that a foreign government was violating or denying U.S. rights or benefits, and burdening or restricting U.S. trade.

70.
The representative of Canada stated that all duties subject to tariff reduction had been eliminated under the Canada-U.S. Free Trade Agreement, and that the two economies exchanged over US$1 billion in goods and services every day, complementing each other to a high degree.

71.
He noted that the success of the WTO and the multilateral trading system depended in large measures on the active leadership of the United States, both in terms of moving forward on the WTO agenda and in terms of maintaining the integrity of the WTO rules.  He asked about how the United States intended to contribute to keeping the WTO system relevant and responsive.  He also commended the United States for its efforts to improve the transparency and openness of the WTO structure.

72.
He expressed concern about the extraterritorial application of the Cuban Liberty and Democratic Solidarity Act and the continuing U.S. tendency to resort to unilateral rather the multilateral solutions.  He asked whether future U.S. sanction legislation would be in line with accepted international practice.  At the same time, he appreciated that U.S. courts had reaffirmed the primacy of the Federal Government in matters of international trade, in ruling against a state law on economic sanctions.

73.
Canada shared, with the United States and other countries, concerns about the impact of prevailing conditions in international steel trade, and had been taking trade remedy actions in response to unfair traded imports.  However, he was concerned about the U.S. actions, including legislative proposals to unilaterally reduce imports or to modify trade remedy law, to make it easier to take import action.

74.
He noted that there was scope for more effort to explain the benefits of free trade to the general public, and encouraged the U.S. administration to inform and support a wider view of American self-interest within the U.S. Congress, in particular, with regard to granting the President trade negotiating authority.

75.
He was concerned that special interests groups had influence over U.S. domestic policy in agricultural trade, in areas such as proposed laws on country-of-origin labelling on meat and meat products, sugar syrup reclassification, existing regulations concerning "hold and test" for perishable produce, and loan deficiency payments and relief assistance initiated in 1998.  He was also worried that South Dakota had blocked trucks carrying livestock and grain from Canada during the fall of 1998, and that certain interest groups once again threatened to block Canadian agricultural shipments.  He expressed regret that the Federal Government was reluctant to insist that individual States conform with international trade obligations, including those measures on alcoholics beverages.

76.
He noted that Canada's concerns with regard to U.S. trade policy included coverage exclusions and exemptions restricting the U.S. government procurement markets,  restrictions on domestic maritime transportation services, the enforcement of the U.S. Mode 1 commitments for telecommunications services under the GATS, and onerous procedures for foreign nationals to defend alleged international property breaches before the International Trade Commission and the domestic courts.  Additional questions on U.S. trade policy had been submitted in writing.

77.
The representative of the Republic of Korea commended the United States for its continuous leadership in safeguarding and strengthening the multilateral trading system.  He noted that the U.S. procedures for anti-dumping and countervailing duties investigation could be improved, especially, in  the areas of investigation and determination of margins, while stressing that anti-dumping measures should not be used as a protectionist tool.  He also expressed his hope that the United States would fully and promptly implement the rulings by the WTO Dispute Settlement Body, whose role was crucial for enhancing the credibility of the body as well as securing the stability and predictability of the rule-based trading system.  He had also submitted advanced questions in writing.

78.
The representative of Hong Kong, China noted that a major feature of the United States policy was its transparency, and highlighted the special responsibility of the United States as a leader within the WTO.  The United States was urged to forge a consensus, listening carefully to the needs and aspirations of Members at all stages of development, to set an appropriately broad agenda for the WTO's future work programme.

79.
Trade relations between Hong Kong, China and the United States were constructive.  The United States was Hong Kong, China's second largest trading partner.  U.S. direct investment in Hong Kong was not only important from the point of view of the capital but also because it contributed to the transfer of technology.

80.
He noted that there had been no major changes in the trade policy regime since the last Review.  The United States had resisted protectionist pressures.  There was a tendency towards regionalism, bilateralism and plurilateralism, however the United States had stressed that regional agreements were WTO consistent.  Overall tariff protection was low but tariff peaks still existed;  tariff escalation was also present.

81.
The representative welcomed the U.S. resistance to protectionist pressures, and urged the United States to reduce the use of anti-dumping measures;  the number of anti-dumping investigations had increased in 1998.  Concern was raised regarding the use of Section 301 and Special 301;  the United States was encouraged to resort to the WTO DSB.

82.
Hong Kong, China considered that core labour standards should not be discussed in the WTO.

83.
The government procurement system in the United States was transparent but further transparency was encouraged given the complexity of the system.  There were exceptions to MFN and national treatment in certain areas of government procurement at the subfederal level.  On textiles he noted that the United States had complied with the integration stages according to the ATC but was disappointed that most apparel quotas would not be liberalized until 2005.  He believed that rules of origin for textiles lacked transparency.

84.
The representative of the European Union agreed with the U.S. contention that the "world trading system was far from perfect", and thus welcomed U.S. support for launching a new trade round.  However, he was disappointed by the reserved attitude shown by the United States towards the articulation of a meaningful agenda for the new round; the Report by the U.S. Government to this meeting did not touch upon issues such as investment, competition, industrial tariffs, trade facilitation, technical assistance, the problems of implementation, or the better integration of developing countries into the trading system.  He noted that the U.S. emphasis for the new round, including regional initiatives, environment, labour issues and anti-corruption, did not seem to win a consensus based on the interests of all WTO Members.

85.
He expressed concern about the evident weakening of support for free trade, which was reflected in the recent legislative actions promoted by the steel industry.  He welcomed the U.S. Administration's resistance, so far, to WTO-inconsistent initiatives, and encouraged it to continue to do so in the future.  He was also concerned about a strong backslash against globalization in the U.S. Congress, which had reportedly refused to renew the "fast-track" authority.  He also expressed disappointment at the slow process of the Transatlantic Economic Partnership and the U.S. Administration's unwillingness to take the lead in those areas that fell under the legislative and regulatory purview of the States.

86.
He was concerned expressed concern that the United States had re-instituted unilateral trade provision, such as Super 301 and Title VII of the Omnibus Trade Act, and stated that trade problems should not be solved through forced settlements based on unilateral determinations of unfairness, unilateral timetables, and the threat of unilateral trade action, as seen in the dispute over bananas.  Another area of concern was extraterritorial provisions of certain U.S. legislation both federal and subfederal, including the Helms-Burton Act and the Iran-Libya Sanctions Act.  He stressed that this legislation was contrary to international law and U.S. WTO obligations.

87.
As the broad and deep integration took place between the two economies, it was important to improve early warning, and to intensify dialogue and regulatory cooperation.

88.
The representative of New Zealand refered to the tariff protection, in particular in the agricultural sector where some products had higher than average protection and were also subject to tariff quotas.  The out-of-quotas rates were particularly disappointing, and lamb had been added recently to the list of products to which a tariff rate quota was applied.

89.
The use of safeguard measures had increased;  moreover, he believed that the safeguard imposed on lamb originating in New Zealand was unjustified.  Protection to the dairy sector was also highlighted;  subsidies to this sector had increased.

90.
The United States was committed to promoting liberalization, and he hoped that this would be demonstrate through addressing protection in the domestic dairy and food industries.

91.
The representative of Brazil recognized the importance of the U.S. market for Brazil especially for manufacturing goods.  He highlighted, as had other members, that during the period under review the United States had experienced steady growth, in contrast with his country.  Brazilian exports to the United States had not increased while imports to Brazil originating in the United States had;  he attributed this to protectionist measures.  Average tariffs were low but tariff peaks and escalation were still present in the U.S. tariff structure.  In this regard he enquired whether the United States had any intention of reducing tariff peaks.  High tariffs affected specific Brazilian exports, namely soja products and orange juice.  He noted that sugar, fruit, shrimp, and bovine and swine meat were also subject to protectionist measures in the U.S. market.  On subsidies, he asked about the extension of the Export Enhancement Programme for poultry.  He noted that a steel curtain had again fallen around the United States.

92.
The representative of Japan stated his appreciation for the key role played by the U.S. economy, with its continued growth since March 1991, in the stabilization of the world economy.  Japan strongly believed that the maintenance by the Government of the United States of its sound economic policy posture would benefit not only the United States but also the world economy.  The United States being the largest economy in the world and the most important Member of this Organization, the trade policy of the United States had a considerable impact on the international trade environment, as well as on the trade system itself, and had a particularly important responsibility to the sound development of world trade.  The United States was Japan's most important trading partner, the total trade between the two countries amounting to approximately US$185 billion in 1998.  Although Japan welcomed and supported the basic thrust of the U.S. policy to promote free trade and to open up the U.S. market, and appreciated the efforts to counter domestic protectionist pressure, it was still concerned about some recent developments, such as the re-institution of "Super 301".  Concern was also expressed with respect to certain bills, under deliberation in Congress, aimed at introducing procedures and measures that could violate the WTO Agreement.

93.
Japan believed that a bill imposing import quotas relating to the steel industry, currently under deliberation in Congress, was inconsistent with the WTO Agreement.  Japan appreciated the fact that the U.S. Government had expressed its view against the bill and noted that the U.S. Senate had voted against the Cloture Motion on this bill last June.  Although it seemed that the bill would not be approved, another bill to relax the injury criteria, necessary for the invocation of a safeguard, was being proposed.  Japan expected the Government of the United States to continue taking a consistent and strong position to resist such protectionist pressure.

94.
A number of anti-dumping petitions had been filed during the past year, especially in the steel industry sector.  While this was a highly sensitive political issue, it was at the same time a reflection of the protectionist mood in the United States.  For example, on the issue of the anti-dumping petition against cold-rolled carbon steel flat products filed June 1999, Japan had serious doubts on its grounds, such as the rate of the increase in imports, the causal relationship between the import increase and the decline in domestic prices.  Since 1998, anti-dumping petitions had been filed against Japan on six items of steel, which covered more than 60% of Japan's steel exports to the United States using 1997 export volumes.  Considering that the initiation of an anti-dumping investigation itself had an effect of discouraging trade, Japan was concerned about the abuse of anti-dumping measures.  Trade remedies were a double-edged sword and their abuse could encourage protectionism.  Japan urged the U.S. Government to apply these measures with proper restraint.

95.
The U.S. Government had reinstituted, in March 1999, "Super 301" and "Title VII".  In April, the United States Trade Representative had presented reports to Congress, identifying insurance, autos and auto parts, and flat glass as trade practices of concern with regard to Japan, as well as computer products and services, and construction as discriminatory procurement practices.  Japan could not accept the unilateral specification, by the U.S. Government, of trade practices of other countries as "trade barriers" under "Super 301" and "Title VII", nor the unilaterally set time-frame for negotiations.

96.
Japan was also concerned about the U.S. approach to recent dispute settlement cases.  In the dispute on bananas with the European Union, on the issue of procedures of the DSU, Japan, having no intention of taking either side in the case, had the impression that the U.S. Government had forced its measures through the dispute settlement system without fully respecting the multilateral process under the WTO.  Japan urged the U.S. Government to resist the temptation to resort to unilateral determination and to respect the multilateral system, although, in some cases, it was time-consuming to resolve trade disputes.  It was in the interest of all the Members and, in the long-term, for the stable development of the world trading system to which the role of the United States was primordial.

97.
Japan expressed its hope that "fast-track" legislation would be put in place promptly, in view of the upcoming negotiations.  Without having a mandate through the "fast-track"-related acts, Members participating in the up-coming negotiations would have to negotiate on an unstable ground.  This might impede the momentum of the negotiations.  Referring to the U.S. view, as shown in its Government Report, that on-going results, including ITA II and the ATL, were important as a signal to the world that the WTO is keeping up with the rapid changes occurring in the world, Japan was of the view that, although the sectoral approach conducted so far had resulted in a success, such an approach seemed to be at its limit, and a comprehensive approach was needed for the further liberalization of trade in order to reflect the various interests of all the participants.

98.
The representative of Japan stated that the nine bilateral trade, investment, or intellectual property rights arrangements described in the Secretariat Report as "agreements" were in fact all Japan's voluntary measures and were not "agreements".  In addition, with regard to the U.S.-Japan Enhanced Initiative on Deregulation and Competition Policy, the phrase "the Enhanced Initiative is aimed at addressing reform of relevant government laws and regulations which impede access to the Japanese market for U.S. goods and services" was not correct.  The Enhanced Initiative was conducted under the basic principle of a two-way dialogue, Japan having submitted its own requests to the U.S. regarding deregulation.  The Second Joint Status Report on the Enhanced Initiative issued in May also included "Deregulation and other Measures by the Government of the United States".

99.
Japan recognized that the very basis of the U.S. trade policy was a liberal one, but given its large trade volume, even a small measure taken by the United States, going in a wrong direction, would have a severe negative impact on international trade.  Japan was looking forward to receiving a response to all the queries posed and to having further exchanges of views on the United States' trade policy.

100.
The representative of Chile commended the United States' economic performance and highlighted the important role of the United States in international trade at the multilateral level, through the WTO, and at the regional level, through APEC and ALCA.  The United States was one of Chile's major trading partners, and an important market especially for non-traditional exports.

101.
Chile showed concern about the application of anti-dumping duties and the investigation procedure.  The mere fact that an investigation was started represented a cost to the exporting country even if at the end a duty was not imposed.

102.
The representative of Australia noted that the United States was his country's second largest trading partner, accounting for 19% of its total trade, and the largest single source of foreign direct investment.  Acknowledging that the U.S. trade polices were, in overall terms, supportive of increasingly open markets and expanded trade, he noted that some sectors of the U.S. economy remained highly resistant to change, particularly in the agricultural and maritime sectors.  He encouraged the United States to move its agricultural sector in the directions charted by the FAIR Act, to resist pressures to wind back reforms already implemented, and to re-assert its commitment to achieving liberalization of world agricultural trade.

103.
He expressed disappointment with regard to the decision taken by the U.S. administration to impose restraints on the import of Australian and New Zealand lamb.  He believed that the decision was based on the threat of injury, rather than actual injury, thus resorting to protectionist interests.  He suggested that the decision could sent a poor signal on the level of the U.S. commitment to roll-back agricultural protectionism.  His country would seek consultations under the Safeguards Agreement for the removal of the measure.

104.
The representative of Turkey hoped that, as U.S. economic growth was crucially important for the rest of the world, it would not restrict its market by way of safeguards, anti-dumping, and other types of non-tariff measures.  He also expressed concerns about unilateral actions taken under Section 301 of the U.S. Trade Act, as well as about dumping investigations on certain products, such as steel.  He urged the United States to exercise greater restraint in the use of anti-dumping measures as he believed that such measures had become anti-competitive in nature.  He also noted the problems of tariff peaks affecting some agricultural products, and textiles, clothing and footwear, and of specific duties applied on agricultural products, footwear, precision instruments, chemicals, and textiles.

105.
The representative of Malaysia noted that the United States had been key to the recovery of those countries affected by the Asian crisis;  since the U.S. market remained open to exports from the region, that recovery, through exporting, would be possible.  The U.S. system had some imperfections already mentioned by other Members, which he hoped would be addressed;  of major concern for Malaysia was the extraterritoriality of U.S. laws.

106.
The representative of India, welcomed the reiteration by the United States of its commitment to maintaining an open and competitive market in its territory, full and faithful compliance with WTO obligations, and acceptance of the rulings of the WTO dispute settlement system in cases in which it was a party.  With respect to tariffs, she noted that the United States had failed to address tariff peaks, dispersion, and escalation in sectors such as agricultural and food products, and textiles, clothing, and footwear.  India was also concerned about the extensive use of specific duties in the U.S. tariff structure and noted that the U.S. authorities imposed user fees on the arrival of merchandise, vessels, trucks, trains, private boats, and planes, as well as on passengers.  The most significant of the customs user fees was the Merchandise Processing Fee (MPF), levied on all imported merchandise except for products from the least developed countries.  The Harbour Maintenance Tax was levied on water-borne imports, and domestic cargoes at an ad valorem rate of 0.l25% increasing the landed costs of imports.  India considered such use of fees and taxes trade-restrictive and questioned their WTO consistency.

107.
The representative noted that contingency measures were frequently applied on products that already attracted import prohibitions, import licensing, and quantitative restrictions or attracted import quotas or restraints under bilateral trade agreements and arrangements.  She noted than in U.S. legislation, there was no provision for the implementation of the "lesser duty rule", in accordance with Article 9.1 of the Agreement on Anti-Dumping, and that the full margin of dumping was charged as anti-dumping duty.  Although the application of the lesser duty rule was not mandatory, its absence resulted in the domestic industry of the United States getting more protection than needed to remove the injury.

108.
With respect to the agricultural sector, she noted that export subsidies were numerous.  With regard to U.S. non-preferential rules of origin, India considered that they lacked consistency and clarity.  Article 334 of the Uruguay Round Agreements Act had effected amendments to the rules of origin for textiles with effect from 1 July 1996.  As a result, market access for certain textiles products from India that had been already circumscribed by the restraint limits, had been further reduced.  She did not believe this could have been the intention of the framers of the ATC nor of the Agreement on Rules of Origin.  While the consistency of these new rules in the U.S. had been challenged by the EC in the DSB, and India was a third party to the consultations that ensued, the details of a reported bilateral settlement had not been notified to the DSB.

109.
Regarding standards and conformity assessment systems and other technical barriers to trade, the United States maintained very high standards and enforced them through testing of goods before entry, and compulsory certification of goods, despite the fact that U.S. official bodies themselves had studied the system of testing and standards in the United States and had concluded that it had become "increasingly complex, costly and burdensome to national welfare".  India also considered the requirements in the United States in the area of labelling to be burdensome.  In several sectors, such as electrical equipment and domestic appliances, many countries had opted for self-certification by manufacturers backed by post-market surveillance and control instead of compulsory third party inspection at post-production stage.  In the United States, however, third party certification in these sectors was still mandatory: there were more than 2,700 state and municipal authorities in the United States that required particular safety certifications for products sold or installed within their jurisdictions.  The rules regarding importation of fresh fruit and vegetables into the United States were very stringent.  Quarantine and other phytosanitary requirements had resulted in a practical ban on imports of Indian mangoes, grapes, and other products into the United States.  The listing of standards-related measures in the United States was intended to be indicative rather than exhaustive.  New barriers to trade not falling within the traditional definition of non-tariff measures and lacking overt visibility were emerging.

110.
India considered that export controls and licensing applied by the United States to dual-use and encryption products were administered in a non-transparent manner, were discriminatory, and might not be justifiable under the relevant WTO Agreements, in particular the GATT.  India urged the U.S. authorities to rectify this situation.

111.
In the area of trade in services, India noted that Indian professional degrees were in general not recognized in the United States and that U.S. visa restrictions were very restrictive.  This was particularly true in the case of computer professionals, who faced, since the last TPR review was held, even more stringent regulations;  this had had an adverse effect on software exports from India to the United States.  Seen from the context of such restrictions and trade barriers, it was not surprising that U.S. imports of services in mode 4 of supply were an insignificant proportion of total import of services.  India also noted the use of unilateral measures by the United States, in particular under Section 301 of the Trade Act of 1974 as amended by the Omnibus Trade, and Competitiveness Act of 1988.

112.
With respect to preferences granted under the Generalized System of Preferences (GSP), the extension of the scheme, as approved by the United States on 1 July 1998, departed from the principle of providing market access on a non-discriminatory basis through its restrictive clauses regarding internationally recognized worker rights, and adequate and effective protection of intellectual property rights.  Moreover, the United States Trade Representative was entertaining petitions urging removal of GSP benefits on the grounds of denial of market access by the beneficiary countries to U.S. exports or of inadequate protection of intellectual property rights.  For instance, India had been denied GSP benefits on pharmaceuticals and agrochemicals on the grounds of inadequate patent protection on these items.  Several apparel items from India, which were eligible for duty-free importation under the GSP prior to 1 January 1995, were no longer extended this benefit, and were now attracting general import tariff ranging between 16% and 34%.

113.
There was expectation that the United States, being a major trading power, would conduct its trade policy in such a way as to strengthen the multilateral trading system, and in this respect, India was confident that the current review of the U.S. trade policy regime would encourage the United States to do so.

114.
The representative of Norway was concern that anti-dumping and countervailing duties played a preponderant role in U.S. trade policies.  In spite of a reduction in the number of new cases in recent years, the number of anti-dumping orders continued to rise, indicating that the procedures for terminating these measures were not sufficiently speedy and powerful.  He inquired about the effects of the recently introduced "sunset" provision on the anti-dumping orders in place, in particular, on those imposed on Norwegian salmon in 1991.

115.
He noted that restrictions in international shipping trade had remained in place without any roll-back throughout the period of trade liberalization in recent decades, and that the multilateral approach to liberalize the sector could bring considerable economic benefits.  On the issue of administration of government procurement and licensing of professional services, he stressed that WTO obligations should apply at all levels of governments, including a subfederal level.  He also expressed concern about the extraterritorial aspect of the U.S. trade policy legislation, and urged the United States to abolish such legislation.

116.
With regard to labour standards, he supported the U.S. view that the implementation of core labour standards was relevant for these reviews.  He also noted that Norway and the United States had common interests in a successful completion of the ITA II negotiations, regarding them as a natural "deliverable" at the 1999 Ministerial Meeting in Seattle.

117.
The representative of Colombia highlighted the vital role that the United States had in the world economy.  However, tariff escalation was still present in the U.S. tariff to the detriment of exports with higher value added from developing countries, and there were greater levels of protection on goods in which developing countries had comparative advantage, e.g. textiles, footwear, and agricultural products.  This was complemented by special safeguard and anti-dumping measures.  Colombia had been affected by safeguard measures on broom corn broom, and until the end of the year by anti-dumping duties on certain flowers.  His Government hoped that the preferences granted under the GSP would be enhanced in scope and extended in time.

118.
The United States was Colombia's major trade partner.  Colombia benefited from the GSP and ATPA;  nonetheless, many goods were not subject to preferences, for instance textiles and clothing.  Moreover, market access to the United States was difficult for some products due to customs inspection procedures, which caused delays and led to damage of goods.  The representative requested help from the United States to control smuggling into Colombia.

119.
The representative of Pakistan stated that the United States was one of his country's major trading partners and sources of foreign direct investment.  Therefore, Pakistan was concerned about the quotas on textile exports, and hoped that these would be reduced.  The use of anti-dumping measures were also of concern.  Tariff peaks remained on textiles, apparel, and footwear, and he urged the United States to reduce these.  On GSP he noted that there were 149 beneficiaries but that preferential treatment was subject to conditionality;  he hoped this would be reduced.  He noted that voluntary export restraints seemed to apply to steel.  The United States had advocated a standstill on tariffs for e-commerce;  however there was an internal debate in the United States regarding taxes on e-commerce;  he requested some clarification on this matter.

120.
The representative of Mauritius appreciated that the United States had shown an interest in her country and the region, which was most recently reflected in the proposed Africa Economic Growth and Opportunity Act.  She hoped to see the early adoption of such legislation in a form that would meet their needs and expectations.  She welcomed the support expressed by Ambassador Barshefsky at the U.S.-Africa Ministerial meeting held in March this year, for a waiver for the pursuit of the Lomé Convention.  She also urged the United States to bear in mind the concerns and needs of small economies like Mauritius when formulating its trade policy, particularly as regards market access and investments.  She finally recalled the written questions which had been raised by Mauritius relating to Agricultural Safeguards, GSP and NAFTA.

121.
The representative of Costa Rica sought information regarding investment incentives provided at the state level in the United States, and on the state of development of the agreement being negotiated between the United States and the European Union, which would entail changes in rules of origin for certain products.

122.
The representative of Uruguay highlighted the macroeconomic achievements of the United States since the previous Trade Policy Review in 1996.

123.
Both the Government and the Secretariat Reports referred to the importance that the United States placed in eliminating obstacles to trade.  In this context he sought clarification on certain measures adopted by the United States.  He refered to restrictions on the entry of certain products to the U.S. markets, for instance lamb;  to the recent announcement by the President to grant a loan to producers; and to the renovation of the subsidy programme for exports of dairy product, many of which were sent to Latin America.  These measures were not fully in line with the liberalizing vision maintained by the United States in the WTO and within the CAIRNS group.

124.
The representative of Romania stated that the United States was an important trade partner for his country, and U.S. investors were increasingly interested in the Romanian market.  However, there was still a larger potential.  He noted that the United States had decided to disinvoke Article XIII of the Marrakesh Agreement establishing the WTO.  He hoped that in the context of the sunset review programme the anti-dumping duties affecting three Romanian products would be revoked.  He thanked the United States for the technical assistance provided to his country in regard to trade;  this had facilitated the transition of his economy to a market economy, had aided better understanding of certain WTO Agreements, and subsequently had enabled improved domestic capacity to implement those Agreements.

125.
The representative of Brunei Darussalam, speaking on behalf of ASEAN, congratulated the United States for sustaining robust growth since 1991, and for serving as a linchpin for global trade.  The United States could and should continue to play a significant role in providing momentum for sustained growth in global trade.  While acknowledging the relatively low level of U.S. tariffs, ASEAN was concerned by the scope and level of specific duties, as well as by tariff dispersion – especially in agriculture, food and tobacco, and textiles and clothing and by tariff escalation.  Regarding tariff preferences, the United States would make a significant contribution to the multilateral trading system if it were to multilateralize its preferential tariff rates or to bind its GSP preferences.

126.
ASEAN noted that while there was a decline in the number of anti-dumping investigations initiated since the last Trade Policy Review, the value of trade affected by them, at US$920 million, remained high.  There was also an increasing number of investigations on steel products, which, although they had not affected ASEAN trade, would have an impact on global steel trade.  With respect to countervailing duty investigations, although determinations had affected only a small fraction of U.S. trade, mostly on steel, the mere initiation of investigations had had a "chill effect" on some US$640 million of imports in 1996 and 1997.  ASEAN noted that the United States accounted for a major proportion of all anti-dumping and countervailing measures in the WTO.  ASEAN encouraged the United States to remain steadfast in resisting calls for protective measures and to fast-track the ongoing sunset review process, and would continue to monitor the developments in the United States regarding the use of contingency measures.

127.
ASEAN encouraged the United States to refrain from the use of Section 301 investigations, and suggested that the United States reformulate, if not repeal this Section of the Trade Act of 1974.  ASEAN also urged the United States to refrain from resorting to any other type of unilateral measure.

128.
With respect to agriculture, ASEAN noted the persistence of tariff peaks in certain commodities, as well as a low rate of quota fills for certain products, and encouraged the United States to eliminate tariff peaks, especially for products with low quota utilization.  ASEAN noted the restrained use of export subsidies by the United States, but remained concerned about the possibility of using the Export Enhancement Program (EEP);  in this respect, ASEAN encouraged the United States to reformulate the EEP or allow it to expire in 2001.

129.
The representative of Cuba noted that in the time that had elapsed since the last review, the Government of the United States had focused on the practical implementation of the Helms Burton Act in spite of the extensive criticism by the international community and in spite of the fact that the United States had reached a political settlement with the European Union in April 1997 and May 1998 aimed at limiting the extraterritorial implications of the Act for European companies.

130.
During this time, not only had the United States maintained the economic, commercial and financial blockade initiated in 1959, but it had approved and applied new measures to reinforce the blockade in its extraterritorial scope.  In particular, through the adoption on 21 October 1998 of the Omnibus Consolidated and Emergency Supplemental Appropriations Act for 1999 (Budget or Appropriations Act), a number of sections had been approved and subsequently implemented.  These included regulations and provisions whose basic objective was to secure greater control by Congress on effective compliance with Title IV of the Helms-Burton Act and to extend its effect to cover the entire world.  Similarly, through the approval of Section 211, the principles of the Helms-Burton Act had been extended to cover the intellectual property requirements of the United States.

131.
He enumerated those sections of the United States Budget Act for 1999 which had a direct impact on trade.

132.
Section 211 – The practice of maintaining, renewing and entering new trade mark and patent registrations for United States companies in Cuba and Cuban companies in the United States was not covered by the blockade until the approval of Section 211.  This violated articles of the WTO Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS).  Cuba had initiated actions in the WTO, and in particular, it had repeatedly asked the United States for information concerning the compatability of that section with WTO rules and had denounced the unilateral nature of the said provision in the TRIPS Council.  Cuba had been supported in its complaint by other Members of the WTO.  However, the United States had been incapable of providing the requested explanation.

133.
Section 2225 – Concerning the denial of visas to "confiscators" of American property, Title XXII (Department of State Authorities and Activities) stipulated that the Secretary of State may deny the issuance of a visa to any alien who, through abuse of political or governmental position, converted for personal gain real property that had been confiscated or expropriated from a national of the United States, or who was complicit in such a conversion.  It further established that six months from the date of enactment of the Act, and every twelve months thereafter, the Secretary of State shall submit to the Speaker of the House of Representatives and to the chairman of the Committee on Foreign Relations of the Senate a report, including a list of aliens who had been denied a visa under that subsection, and a list of aliens who could have been denied a visa under that subsection but were issued a visa, and an explanation as to why each such visa was issued.

134.
Section 2802 – Under Title XXVIII (Other Foreign Policy Provisions), this section concerned reports on determinations under Title IV of the Helms-Burton Act and provided that 30 days after the enactment of the Budget Act and every three months thereafter during the period ending 30 September 1999, the Secretary of State shall submit to the appropriate congressional committees a report on the implementation of Section 401 of the Helms-Burton Act.  Each report shall include an unclassified list, by economic sector, of the number of entities then under review pursuant to that section, an unclassified list of all of the entities and a classified list of all of the individuals that the Secretary of State had determined to be subject to that section, and an unclassified list of all of the entities and a classified list of all of the individuals that the Secretary of State had determined were no longer subject to that section.

135.
Furthermore, on 10 and 13 May 1999, the regulations of the Department of the Treasury and the Department of Commerce of the United States, implementing the measures announced by President Clinton on 5 January 1999 in respect of Cuba, were made public.  These new regulations, which modified the previous regulations, did not contribute any evidence of an effective relaxation of existing provisions.  On the contrary, they were made contingent on their consistency with the Torricelli Act and the Helms-Burton Act, a condition which by definition cancelled any flexibility.

136.
On the basis of the above considerations, he asked the delegation of the United States how its Government intended to comply with the different resolutions of the United Nations General Assembly, which had called for an end to the blockade of Cuba, and what its Government would do to repeal this set of coercive measures against Cuba, which were contrary to the principles and rules embodied in a series of WTO Agreements, and which violated international law.

137.
The representative of Hungary congratulated the outstanding performance of the U.S. economy during the period under review.  Acknowledging that a widening current account deficit had solicited some domestic interest groups to allege unfair trade practices by trading partners, he welcomed that the U.S. administration had so far resisted such protectionist pressure.  He expressed his hope that, like in the latest economic turmoil, the United States would continue to act as a shock absorber.  At the same time, he asked for the U.S. view on the growing gap between savings and domestic investment.

138.
He noted that the United States was an important economic partner for his country;  the United States was its fifth largest export market and sixth largest import supplier.  In recent years, bilateral trade had steadily grown;  U.S. exports to Hungary grew by 302% in 1992-98, while EU exports increased by 231% during the same period.  Access for Hungarian exports to the U.S. market had been facilitated by the GSP scheme as well as large inflows of U.S. investment in Hungary.  He requested information on U.S. plans for the extension of the GSP scheme, which had expired on 30 June 1999.

139.
He commended the United States for its liberal trade and investment regimes, acknowledging that its sample average applied MFN tariffs had been further reduced in the review period.  However, he expressed concern that there existed a number of tariff peaks, especially in the agricultural and food sectors, as well as in textiles, clothing, and footwear, and that these duties were specific and tended to be higher, on average, than ad valorem tariffs.  He welcomed the decline of the number of duty orders from the anti-dumping and countervailing duties investigations.  He expressed his appreciation of the efforts of the U.S. Administration in hosting the Seattle Ministerial Conference, and enquired about the prospect of obtaining fast-track negotiating authority.

140.
 The representative of the Czech Republic expressed his appreciation to the United States for its contribution to strengthening legally biding rules and principles of international trade, and encouraged the United States to exercise a leadership in setting the future international trade agenda in the next round of multilateral trade talks.

141.
He noted that while the level of overall tariff protection in the United States was among the lowest in the world, high tariff protection existed in a number of sectors, including those of particular interest to his country.  Thus, he encouraged the United States to undertake further tariff reductions not only in agriculture, but also in industrial products, in the next round of multilateral trade negotiations.

142.
He expressed concern about the procedures applied by the U.S. authorities in anti-dumping investigations, for example, regarding non-market economy status.  While he acknowledged the number of anti-dumping and countervailing actions had indeed declined for the period under review, he sought information on the value of imports covered by the existing anti-dumping duty orders as well as countervailing duty orders in effect on 1 January 1999.

143.
He noted the prevailing anti-trade sentiments and weakening support for free trade in the U.S. public opinion.  Despite efforts by the U.S. Government to interact with the American citizen, one recent study showed that about 58% of Americans believed that foreign trade was bad for the U.S. economy because of cheap imports, while 38% agreed that foreign trade was good for the U.S. economy.  He asked for the views of the U.S. authorities in this regard, and enquired about its strategy to meet the concerns on free trade expressed by civil society.

144.
The representative of the Slovak Republic welcomed the continuous commitment of the United States to an open and competitive market in the world economy.  However, she expressed regret that the number of anti-dumping investigations had been increasing in 1998 after a period of decline in the number of investigations since the establishment of the WTO.  In particular, she raised concern about the negative impact of these measures on small economic and economies in transition.

145.
The representative of Egypt considered that the WTO was not the competent institution to deal with labour standards.  The United States had just passed legislation prohibiting the import of goods produced under conditions in which core labour standards were breached.  He understood that the United States was respecting labour standards but stressed that the United States should not impose sanctions on these goods.  He reiterated concerns raised by other members regarding anti-dumping, intellectual property rights, and customs valuations.

VI.
REPLIES BY THE REPRESENTATIVE OF THE UNITED STATES AND ADDITIONAL COMMENTS

146.
The Chairperson invited the representative of the United States to focus her responses on three main themes:  (i) overall environment;  (ii) trade policy framework;  and (iii) trade policies and practices.

(i)
Overall environment

147.
The representative of the United States outlined the value of the Trade Policy Review process to the United States.  The TPR was seen as a significant contribution to the transparency of the multilateral trading system and the transparency of the trade regimes of individual WTO Members.  The TPR was an opportunity for the United States to help others understand its system and policies.

148.
More than three hundred written questions from participants in the review had been received, and additional questions were raised orally during the first day of the review.  The United States was not able to answer all of the written questions, many of which asked for detailed and quite technical information, in the short time allotted.  However, they would endeavoured to provided preliminary responses to a number of questions.  Written answers to all questions would be provided in due course.

149.
Regarding the building of public support for open markets, first, the authorities were building support by advocating an agenda that broadly benefited the American public and peoples around the world.  This would include broad-based market access negotiations to open up new opportunities in agriculture, services, and industrial goods.  They would ensure that the approach captured and promoted the new and emerging high-technology areas that had the capacity to transform Members' economies.  The agenda would be manageable and balanced to ensure that developed and developing countries alike benefited.  Also critical to securing public support was institutional reform – including ensuring that the WTO addressed issues of concern to citizens and that it was accessible to the public.  Achieving early results would help to galvanise support for a broader agenda and demonstrate the crucial importance of the WTO in securing commercial meaningful market access and reform.

150.
Second, the President had sought to host the Third Ministerial Conference in the United States, believing that this event would serve as a focal point for demonstrating to Americans the importance of trade and the WTO to the prosperity and future of their nation.  To that end, Administration officials had and would continue to travel throughout the United States to speak of the importance of trade and to listen to citizens' interests and concerns as they shaped their agenda.  Recently, they had listened to the concerns of citizens in Atlanta, Sacramento, Indianapolis, Chicago, Dallas, and many other places in the United States.

151.
Fast-track authority was not required to conduct trade negotiations.  Nor was fast track the trade agenda; rather it was a process for implementing trade legislation.  She reiterated that the best way to secure public support and ultimately to secure implementing legislation was to lay a thoughtful agenda, based on the diverse perspectives of the people.  The Administration had set an active global trade agenda for this year, focused on the launch of a new round of negotiations at the World Trade Organization Ministerial Conference in Seattle.  At the same time, the Administration was pressing ahead to open markets through the Asia-Pacific Economic Cooperation forum and in negotiations toward a Free-Trade Area of the Americas;  by expanding the U.S. trade relationship with Africa;  enlarging the Trans-Atlantic Economic Partnership with Europe, and through a wide range of bilateral trade initiatives.  The absence of fast track had not impeded the Administration from moving forward with each of these initiatives.

152.
The Administration had stressed its interest in working with the Congress to develop legislation and build bipartisan support for fast track.  Early this year, in his State of the Union message, the President again had called on Congress to renew fast track.  Other Administration officials, including Ambassador Barshefsky, had repeated that call both in public statements and in meetings with interested members of Congress.

153.
As the trade deficit had soared, protectionist sentiment had increased.  This was particularly true in the case of steel, where an extraordinary surge of unfairly low priced imports had entered the United States, completely out of proportion to domestic demand.  The Administration had take strong, WTO-consistent action to address dumping in response to petitions filed by domestic steel producers.  At the same time, the Administration had taken vigorous steps to oppose WTO-inconsistent steel quota legislation, which had contributed to its defeat in the U.S. Senate.

154.
In agriculture, the sharp decline in exports due to the collapse of demand in Asian economies, combined with bumper crops, low commodity prices, and several natural disasters in the United States, had led to severe hardship and fear in rural communities.  To ensure that the farm community – as well as the U.S. Congress – continued to pursue an activist trade agenda, it was imperative that the United States' trading partners abide by their WTO commitments, including faithfully implementing WTO panel reports, and, in future negotiations, continued to lower the significant barriers to agriculture trade.

155.
Regarding a point made about the U.S. reserved attitude toward the articulation of a meaningful agenda for the New Round, she noted that out of deference for the seriousness and the purpose of the TPR process, which was to review the operation of the U.S. trade regime over the past two years and to enhance Members' understanding of U.S. policies and practices, the United States determined that it would not be appropriate to use the TPR to advocate their future agenda.  To the contrary, the authorities believed it more appropriate and fair to give other Members a full accounting of their trade regime.  There were a multitude of fora for discussing the future agenda, including the General Council special sessions and informal gatherings of ministers and senior officials throughout the year, where the United States had and would continue to participate vigorously.  To generate public support it was critical that the United States pursued a broad and ambitious agenda to demonstrate that the WTO worked i.e. that other countries abided by their commitments, including faithfully implementing panel rulings.

156.
The strong economic performance of the United States was noted by members, but concerns were raised about a possible hard landing for the U.S. economy and its negative implications for the global economy.  However, she believed that the most significant aspect of strong U.S. economic performance for this trade policy review, had not been noted, namely that the U.S. economic performance was solidly based in, and indeed could not be fully understood but for, the U.S. commitment to pro-competitive policies at home and open markets at the border.

157.
While the linkages between open, pro-competitive markets, on the one hand, and enhanced economic performance, on the other, were numerous and complex, she highlighted one that seemed essential to the U.S. experience.  Although the shares of U.S. GDP, represented by national saving and domestic investment, had risen steadily across the decade, it was still often noted that the United States saved and invested modest shares of its total national income, relative to other countries.  One of the principal benefits of open, pro-competitive markets, and the full engagement in the WTO  had been an enhancement of the ability of the United States to allocate scarce resources with a high degree of efficiency, resulting in substantial rewards to the savers providing the resources and the American public in general through sustained growth, expansion of job and economic opportunity and steadily rising standards of living.  The United States might not be the world's highest saver, but it was surely one of the world's most efficient investors, thanks to pro-competitive open market policies.  This achievement of high degrees of efficiency in the allocation of scarce resources had to be considered part of the bedrock upon which U.S. economic success rested.

158.
In light of these observations on the U.S. economy, she believed that a closing line of her opening statement bore repeating.  The United States considered that abiding by its WTO commitments was a matter of national economic self-interest for the country and it should be similarly so for all Members seeking to instil in their own economies conditions for sustained growth and success.

159.
With regard to the possibility of a hard landing, it was important to understand the context in which the trade deficit and what some perceived as other imbalances had occurred in the last year and half.  The Asian financial crisis, combined with low growth had limited investment opportunities in a number of U.S. trading partners, and had contributed to increasing net inflows of foreign capital to the United States over the last two years.  This, in turn, had contributed to a reduction in domestic interest rates, increases in the price of U.S. financial assets, and increases in domestic consumption and investment.  The simultaneous widening of the U.S. current account deficit with the increase of net capital inflows had meant that the United States played the major role in absorbing the sharp balance-of-payments adjustments occurring in Asia and elsewhere.  As the IMF had recently reported, U.S. consumers and investors had accounted for nearly half of the total increase in global demand last year.  The United States thus had played a major role in preventing the global balance-of-payment and growth difficulties over the last two years from degenerating into a far worse situation.

160.
As the economy reached full employment, capacity constraint, and a slowing of demand growth, it would be important that recovery began and/or continued to progress outside the U.S. borders.  In such an eventuality, the U.S. economy, which had fed so much demand for the output of other countries over the last two years, should benefit from a peaking and gradual decline of its current account deficit, at a time when domestic demand might be slowing.  With proper management and recovery abroad, there was little reason to expect a difficult adjustment to a more balanced pattern of global growth than had been witnessed over the last two years.  Strong fundamentals and earnings growth underpinned U.S. financial asset markets, which, together with recovery outside their borders, would support an orderly transition for the U.S. balance-of-payments position and economy.

161.
The first discussant commended the representative of United States for her answers.  He noted that, as the U.S. growth was dependent on economic recovery abroad, and that the management of the world economy was important to address the issue of its macroeconomic imbalances.  He also stressed that it was important not only for the United States but also for the world economy that the U.S. administration received the fast-track authority.

162.
The second discussant noted that fast-track authority was not required to initiate negotiations, only to conclude them.  However, considering the three-year time-frame proposed for the new round, she wondered whether the absence of fast-track authority would allow the United States to conclude negotiations by 2003.

163.
The representative of the United States replied that the U.S. administration would try to win public support by laying down the right agenda, and then would try to secure fast-track authority from the U.S. Congress.

164.
The representative of Japan, although appreciating the U.S. administration's effort to resist protectionist pressure so far, expressed concern about the rise of protectionism in the United States, especially associated with the recent use of anti-dumping measures.  He also noted that fast-track authority was crucial for other countries to participate in credible trade negotiations, and expressed Japan's hope that the U.S. administration would continue to make its best effort for the renewal of the authority.

165.
The representative of Canada asked about the U.S. experience in building public support for trade liberalization, as he felt that it would be useful for other countries.

166.
The representative of India appreciated the U.S. administration's efforts to fight against the protectionist pressure.

167.
The representative of the United States noted that, to build public support, it was important to travel round the country advocating the benefits of free trade and responding to citizens' concerns.  In particular, it was crucial for the public to have direct access to and dialogue with trade officials.

(ii)
Trade policy framework

168.
On unilateralism and the use of Section 301 the representative of the United States said that Section 301 was the vehicle in U.S. domestic law that permitted private parties to petition the Government to investigate foreign trade practices and to take action to redress non-compliance with trade agreements – multilateral and bilateral.  The U.S. process was open and transparent and welcomed public participation;  Section 301 facilitated that participation.  Section 301 was fully consistent with their WTO obligations – both on its face and as applied by the Administration.  Just as the DSU required Members to use the dispute settlement process when they sought to redress a violation of a WTO Agreement, Section 301 required that complaints involving WTO violations were taken through the formal WTO dispute settlement procedure.  As a matter of longstanding policy, the U.S. had never determined that another country's practice had violated the GATT without having obtained a GATT or WTO panel finding to that effect;  nor had the U.S. ever retaliated against a foreign practice that a GATT or WTO panel had determined to be consistent with the GATT.

169.
She noted that compliance with panel rulings - and the effectiveness of dispute settlement in delivering bottom-line results in a commercially meaningful time frame - went to the heart of the WTO's credibility.  No one could accept a weakening of the commitment of the WTO to prompt resolution of disputes.  This was important not only for delegations that were active participants in dispute settlement, like her delegation, but also for the overall integrity of the institution that benefited all its Members.  But "prompt" resolution could not mean a period of years to complete the dispute settlement process.  If it did, Members would find little support for continued use of the multilateral process to settle their disputes.  The text of the DSU provided for prompt consequences for failure to implement DSB rulings – it had to, if it was to create an incentive for all governments to play by the rules.

170.
The U.S. GSP programme had expired on 30 June.  The annual suspensions of the programme were the result of budget rules, which affected certain legislation moving through Congress.  Lost revenues, in this case the tariff revenue lost from duty-free entry of products under GSP, had to be offset by increased revenue elsewhere.  Legislation had been introduced in both the House and Senate to re-authorize the GSP programme.  The Senate Finance Committee had voted for a five-year extension of GSP, but there had been no action to date in the House.  Nevertheless, the programme was expected to be re-authorized by the Congress as it had been in past years.

171.
Regarding regionalism, the United States was a member, with Canada and Mexico, of the NAFTA, and was also a party to a bilateral free-trade area with Israel.  These agreements had been notified to the multilateral system and had been the subject of detailed factual examinations.  The factual examination by the Committee on Regional Trade Agreements of the NAFTA had been completed in February 1997, but the concluding report had not yet been adopted.  Nevertheless, the United States remained confident that the Committee would conclude that the goods and services aspects of NAFTA were consistent with the relevant provisions of GATT 1994 and GATS Article V.

172.
The NAFTA was the most comprehensive and largest regional trade agreement in the world, with nearly 400 million people producing over US$8.5 trillion worth of goods and services.  Trade among the NAFTA parties had soared during the five years of the Agreement.  Canada was the United States' largest trading partner, and, since NAFTA, Mexico had become the second largest trading partner and export market.  Under the NAFTA, tariffs had been eliminated on 97% of the parties' tariff lines (at 8-digit levels) and more than 99% of intra-trade by volume;  since its ratification, there had been two rounds of successful tariff acceleration negotiations.

173.
The United States was committed to creating the Free Trade Area of the Americas by the year 2005.  The FTAA would create a single free-trade area covering North America, Latin America, and the Caribbean – encompassing 800 million people.  The United States was determined that the FTAA should improve upon WTO rules and disciplines wherever possible and appropriate.

174.
The United States was also participating actively in the Asia Pacific Economic Cooperation forum, which had a long-term goal of "free and open trade and investment in the region."  APEC consisted of 21 economies and accounted for over half of world trade.  The APEC forum had served as an effective catalyst for the subsequent completion of the WTO Information Technology Agreement.  Additionally, the APEC leaders had called for the early liberalization of tariff and other trade barriers, on an MFN basis, in 15 key sectors, accounting for US$1.5 trillion in global trade.

175.
Regarding State-Federal relations, the United States fully intended to implement any commitments that it made pursuant to agreements concluded during the next round of WTO negotiations, regardless of whether those commitments applied to federal, state or local measures.  Under U.S. law, there were a variety of ways to seek and bring about compliance with commitments made at the non-federal level.  The U.S. approach had always relied in the first instance on consultation and cooperation, and this approach had worked well.  In the procurement area, it had sought and had obtained voluntary commitments by state governments, some 37 of which made commitments under the GPA;  it was likely that the consultation and cooperation approach would continue to be followed.

176.
The second discussant noted that the United States had entered into a limited number of regional agreements, but had made an effort to liberalize all of its trade in these agreements.

177.
The first discussant believed that regional agreements had been an important locomotive for liberalization prior to the creation of the WTO, but he was not sure how this fitted into the new WTO framework.  Concerning Section 301, he noted that small countries, which did not have a constituency in the United States, depended completely on the way the U.S. Administration carried out the investigations.

178.
The representative of India noted that her country had raised questions on the conditions set for renewal of the GSP, and on USTR practices of accepting private complaints which could lead to withdrawal of GSP benefits.  She believed that the GSP was applied in a discriminatory manner by country and products;  sometimes the sectors involved were very small.  Regarding Section 301 investigations, she wondered how the process of consultation embedded in them could give assurances to U.S. trading partners.  She considered Section 301 investigations to be inconsistent with the Uruguay Round Agreements Act.

179.
The representative of Japan reiterated concerns about unilateralism and extraterritorial application of the U.S. trade measures and stated that his country was concerned that the approach taken in Section 301 investigations was pursued with a threat of retaliation.  Japan could not accept unilateralism and dispute settlement should have been conducted in accordance with the WTO rules.  The representative of the United States had not dispelled this fear.  He also registered Japan's strong concern about the U.S.  re-export control which obliged foreign firms to obtain permission from the U.S. Government for exportation of certain goods.

180.
The representative of Brazil was concerned by the WTO consistency of the Section 301 family of legislation with legislation implementing the Uruguay Round, and by the conflict between federal and state legislation.

181.
The representative of Cuba requested that the U.S. comment on the unilateral and extraterritorial measures imposed by the United States against his country.

182.
The representative of the United States stated that, responding to the first discussant's question on regional trading agreements, when external tariffs were lower, discrimination was less.  As the United States had the lowest weighted-average tariff in the world, she encouraged other countries as well to have lower tariffs.  With respect to the application of the GSP, she stressed that the United States applied standards on a non-discriminatory basis.  Regarding the alleged inconsistency of Section 301 with the Uruguay Round Agreements Act, she noted that, while domestic legislation prevailed in the United States over international law, all WTO Agreements were incorporated in domestic law.

(iii)
Trade policies and practices

183.
Regarding the level or type of U.S. tariff on particular products or groups of products, the U.S. delegation they had listened carefully to the comments concerning the structure of the U.S. tariff and the preview of the dialogue that would take place on tariffs for agricultural and non-agricultural products in the coming months.  Continuing to enhance market access multilaterally was an important U.S. objective for the Round that would be launched in Seattle.  Shortly the United States would be tabling proposals for market access negotiations for agricultural and non-agricultural products.

184.
The United States was fully and faithfully implementing its obligations under the ATC.  Textile imports had grown in the United States by about 34% in the last two years, exceeding the growth rate for all imports, of 15% in the same period.  As anticipated in the ATC, liberalization was occurring through the ATC's accelerated-growth provisions on top of the growth rates already mandated by the bilateral agreements notified under the ATC.  For example, one of the largest textile exporting countries had seen its textile exports to the U.S. grow by 118% during the life of the ATC.  And products by another major exporter grew by 69% during the same period.

185.
In response to the question posed by India, in cases where the U.S. textile industry was suffering serious damage or actual threat of damage, the U.S. would continue to exercise its right under Article 6 of the ATC to apply the transitional safeguard for products that were not under restraint.

186.
U.S. agricultural policy had evolved over the period under review;  the more market-oriented approach fostered by the 1996 farm legislation had been initially implemented against a backdrop of strong exports, high commodity prices, and favorable returns for most farmers and ranchers.  More recently, that backdrop had deteriorated with historically low prices putting tremendous pressure on U.S. producers and creating a need for additional assistance.  This assistance had taken the form of increased domestic support, although well below the U.S. Uruguay Round ceilings and generally had been provided in a manner as least trade distorting as possible.  The use of export subsidies had been restrained from the beginning of the implementation period.  Reflecting the current supply and demand situation and aggressive use of export subsidies by other Members for the same products, the United States had used allowable export subsidies for a narrow range of products.  It had met its market access commitments for agricultural products but had been under increasing market pressure from some countries for a few select products to which it had responded on occasion with legitimate use of the safeguard mechanism.

187.
On the rising number of anti-dumping measures, she said that the increase in the number of new cases was largely a result of the global financial crisis, which began in late 1997 and continued through 1998, resulting in an influx of low-priced imports in certain sectors.  Steel had been one of the principal sectors affected.

188.
There had been considerable interest expressed regarding the likely result of the current sunset reviews of anti-dumping measures.  It was impossible to estimate with precision the number of anti-dumping orders that would be terminated or revoked pursuant to the reviews;  each decision was made on the facts on record in each proceeding.  As of July 1998, when the United States had begun initiating sunset reviews, there had been 321 transition orders in effect (orders that were in effect on 1 January 1995).  By 1 July 1999, sunset reviews had been initiated on 228 orders or suspended investigations.  Of these reviews, 72 had been completed and only 11 had resulted in the continuation of the trade remedy.  The remaining 61 orders or agreements had been terminated or revoked.

189.
Some delegations had questioned whether the recent decision to impose a safeguard measure on imports of lamb meat portended a retreat from strong and effective U.S. advocacy for free and open agricultural markets.  She noted that the decision to apply safeguard duties was fully consistent with the WTO Agreement on Safeguards and followed an extensive investigation by the U.S. International Trade Commission, which had unanimously found that surging imports had been a threat of serious injury to the U.S. lamb industry.  Consistent with the recommendation from the USITC, the safeguard duties would provide temporary relief from imports, in order to prevent serious injury, by providing a necessary breathing space to the domestic industry.  This temporary import relief, and domestic assistance, would enable the U.S. industry to take steps to adjust to import competition.  The United States remained committed to achieving its goal of liberalized trade in agriculture.

190.
Steel imports from Japan and a number of other countries had increased by more than 100% in 1998.  In response to this unprecedented surge the U.S. steel industry had filed a number of anti-dumping cases.  The filing of anti-dumping petitions was at the discretion of the domestic industry.  If a petition met U.S. legal requirements, which were fully consistent with the initiation requirements in the WTO Anti-dumping Agreement, the authorities were obligated by law to initiate an investigation.

191.
Regarding the concern raised about protectionism and steel legislation, she indicated that recently the U.S. Administration had vigorously opposed the steel quota bill.  The vote against the quota bill in the Senate on 22 June had been a reaffirmation of the U.S. commitment to open markets and to a strong economy.

192.
Standards setting in the United States was generally a private-sector-driven process, reflecting the commercial realities of the marketplace.  While generally private-sector driven, U.S. standards were established through a consultative process that ensured maximum transparency.  As was noted in the Secretariat report, the American National Standards Institute coordinated the development of private standards and participated as the U.S. representative to the International Organization for Standardization.  U.S. government policy stipulated that federal agencies should participate in voluntary standards development activities and use voluntary consensus standards where possible.

193.
All proposed U.S. Government technical regulations were published in the Federal Register for comment, and responses to those comments were provided when a final rule was adopted.  The National Institute of Standards and Technology, which acted as the U.S. enquiry point under the TBT Agreement, notified the WTO Secretariat of all relevant technical regulations, as provided for under Article 2.5 of the Agreement.

194.
She believed that U.S. standards were in full conformity with the WTO Agreement on Technical Barriers to Trade, which allowed countries to take necessary measures, at appropriate levels, to achieve legitimate objectives, and not for trade protectionism.

195.
Like many federal systems, the United States had a multilayered system of government procurement with jurisdiction resting with individual governments.  At all levels of government, however, government procurement was conducted on an open and transparent basis.  As the result of WTO initiatives on government procurement, including the plurilateral GPA and the multilateral Working Group on Transparency in Government Procurement, the Federal Government had increased coordination with subfederal government authorities, disseminating information on WTO activities and seeking input for ongoing negotiations.  The United States currently covered 37 states under the GPA, which had been codified in U.S. law through the Uruguay Round Agreements Act.  This legislation required the President to consult with the States regarding implementation of the GPA and USTR to establish a Federal-State consultation process.

196.
While U.S. procurement practices were universally transparent, both federal and subfederal authorities applied a variety of Buy American requirements.  For federal-level procurement, most of these restrictions were waived for parties to the GPA.  Similarly, state-level restrictions could not apply for coverage of the 37 States under the GPA.  The United States continued to explore possibilities for further liberalization, both plurilaterally and multilaterally in the WTO.  In this respect, the Uruguay Round Agreements Act provided authority to waive the most prohibitive federal-level restrictions for countries that agreed to adopt transparent government procurement practices and enforce effective anti-corruption measures.

197.
Historically, the first-to-invent principle had been part of the U.S. patent law.  Section 104 of title 35, United States Code, which provided that a national of a WTO Member may prove the date of invention using evidence of events that had occurred outside the United States, ensured that there would be no discrimination based on where an invention had been made, in judicial or administrative proceedings between the U.S. and foreign companies involving proof of the date of invention between U.S. and foreign companies.

198.
Parallel imports were defined as genuine goods placed on the market with the consent of the owner of the applicable intellectual property right – copyright, trade mark or patent – which were subsequently sought to be imported into the domestic market without the consent of the right owner.  Various U.S. laws provided a certain degree of parallel import protection for copyrighted works, patented inventions, and trade marked products because parallel imports undermined intellectual property rights.  Parallel importing of pharmaceutical products was particularly worrisome, given the difficulty of ensuring the safety and efficacy of drugs that left the normal distribution chain.

199.
The President of the United States announced support for electronic commerce by permitting the export of strong encryption when used to protect sensitive financial, health, medical, and business proprietary information in electronic form.  The updated export policy would allow U.S. companies new opportunities to sell encryption products to various regions.  The new policy was consistent with input from industry groups while preserving national security and law enforcement concerns.  The Administration would continue to dialogue with U.S. industry and to review its policy to determine if additional updates may be necessary to continue a balanced approach that protected the public safety and national security, ensured privacy, and promoted electronic commerce.  This new policy did not interfere with any WTO commitments and was consistent with U.S. objectives in electronic commerce.

200.
The United States looked forward to a new round of services negotiations that expanded on current commitments by removing restrictions across a broad range of sectors, improved how sectors were classified or described, and established regulatory disciplines to promote transparency.

201.
Specific questions had been raised about maritime transport.  The United States had participated fully in the Uruguay Round and the extended negotiations on maritime transport, especially given the already high level of liberalization (including transparency) in its maritime transport sector.  In fact, 97% of U.S. international water-borne trade was carried on foreign-flag vessels.  In 1996, the United States had joined with delegates representing more than 50 maritime nations to end the extended maritime discussions under the Uruguay Round and to take up the issue again in the next round of trade negotiations in the WT0.

202.
With respect to U.S. cabotage practices in maritime transport (the Jones Act), the Administration supported the Jones Act as an essential element of its maritime policy, and would not be proposing changes to the Act.  The United States was one of more than 40 maritime nations that reserved their domestic trade to national flag vessels.  The terms of reference governing the extended maritime negotiations following the Uruguay Round had excluded cabotage.  The United States had supported this position due to the essential link that the Jones Act provided in its national transportation network and readiness capability.  This point had been repeatedly noted by the Department of Defense.  Over 75% of the ocean-going vessels in the Jones Act fleet had military utility.  The Jones Act assured U.S. control of essential transportation assets (including vessels, shipyards, and parts and equipment suppliers) and related infrastructure, in both peacetime and wartime.

203.
On financial services she noted that it was highly unlikely that foreign services suppliers had hesitated to operate in the United States because of the federal system of regulations in this area.  U.S. regulations were, with very isolated exceptions, completely non-discriminatory, meaning U.S. firms received no favorable treatment.  The U.S. had a very substantial presence of foreign financial services suppliers in the country in banking, securities and insurance.  On that basis alone, she did not think that the added burden of subfederal regulation made much difference in terms of access to the U.S. markets.

204.
Regarding movement of persons, the United States was a country of immigrants and proud of its heritage.  Nevertheless, no country allowed free flow of persons, particularly those wishing to work in a foreign country.  Indeed, all visa regulations had some restrictive effect on the temporary entry of persons, including professionals.  There was nothing discriminatory about U.S. regulatory requirements with respect to professional certification.  U.S. and foreign professionals had to meet the same subfederal requirements.  However, there were many professions, such as accounting and architecture, where the essential qualification requirements were harmonized, even though administered by States.

205.
The second discussant, while recognizing the low average level of tariffs applied by the United States, noted that there remained some very high tariff peaks, some of which were specific duties.  Chile would like to see those tariff peaks reduced in the next round of negotiations, and in this respect expected that the U.S. offer would be comprehensive, including both agricultural and industrial products.  A comprehensive offer would also tackle the problem of tariff escalation.  The discussant noted that, as a result of the Farm Act of 1996, U.S. agricultural policy had become more market oriented.  This translated in a more restricted use of subsidies, consistent with WTO rules, and for a limited number of products.  With respect to the use of contingency measures, she referred to the fact that sunset reviews conducted so far had led to the elimination of most anti-dumping and countervailing duties applied;  in only 11 cases had duties remained in place.

206.
Referring to steel, she noted that, although imports had surged, cheaper imports had benefited other industries that were steel users.  She asked whether in the case of suspension agreements, like the agreement recently reached with Brazil, the Administration consulted with industries using steel as an input, and whether the "public interest" provision included in the Trade Act of 1930 was taken into account.

207.
With respect to intellectual property rights, she queried whether the United States had any intention of changing the "first to file" system.  Regarding financial services, she referred to the  Financial Services Act of 1999, a bill currently being considered by Congress, aimed at allowing financial institutions to provide integrated services.  She wondered whether, the bill, if passed by Congress, would repeal the Glass Steagall Act, which prevented insurance companies from offering banking services.  Noting that the passing of the bill had been delayed due to lack of agreement regarding the regulating body, she wished to know in what way the reforms contained in the bill would affect U.S. commitments in the WTO.

208.
The representative of India requested comments on the use of contingency measures.  Although the number of anti-dumping investigations had increased, duties had been applied only in a few cases.  However, this still created uncertainty for exporters.  She also remarked that there was no provision in U.S. legislation for "lesser duty".  She noted that tariffs applied on textiles, clothing and footwear were still high, and that there were no initiatives to reduce them.  With respect to trade in services, she considered that the number of visas granted to providers of professional services were restricted in on an ad hoc basis.  Moreover, social security charges had to be paid although no benefits were extended for stays of less than ten months.

209.
The representative of Brazil stated that for his country there had been no other solution but to negotiate a suspension agreement on steel with the United States, since the anti-dumping duties that were to be applied as a result of a U.S. investigation would have been so high as to impede access to the U.S. market.  During the investigation, privatized Brazilian mills had been accused of benefiting from state subsidies.  He requested information regarding the 11 cases where, after sunset reviews were conducted, anti-dumping or countervailing duties had been maintained.

210.
The representative of Australia expressed his country's deep disappointment with respect to the recent safeguard measures applied by the United States on imports of lamb from Australia and New Zealand.  Australia would follow the appropriate WTO procedures on the matter.

211.
The representative of Canada expressed his concern regarding the lack of harmonization between policies at the federal and subfederal level in the United States.  He was also concerned about the lack of intention by the United States to reform the Jones Act.

212.
The representative of New Zealand expressed his country's disagreement with respect to the recent safeguard measures applied by the United States on imports of lamb from Australia and New Zealand.

213.
The representative of Hong Kong, China questioned the United States' claim to having the lowest weighted-average tariff.  He noted the regional focus of U.S. trade policy;  and expressed his concern with respect to the trade effects of these initiatives, especially on textiles.  He was interested in learning about the U.S. agenda for the Seattle Ministerial Conference, and with respect to how they were building support amongst Members for the scope of future negotiations.

214.
The representative of Jamaica praised the United States for its open and transparent policy framework.  Jamaica looked forward to participating in Seattle and hoped that the negotiations would lead to a new era of full participation.  Regarding the future round of negotiations, he expressed his satisfaction that no reference had been made to a single undertaking.  On telecommunications services, he expressed his concern with respect to the Federal Communication Commission's (FCC) benchmark settlement policy, which he found contrary to civil practice and international trade.  On electronic commerce, the United States had put forward a standstill on tariffs and taxes.  Some studies showed, however, that this would lead to an erosion of the tax base.  Referring to competition policy, it was not clear whether the United States would support its inclusion in the next round of negotiations.  While noting that U.S. standards were determined by private developers, he questioned the scientific foundation of standards not based on internationally agreed principles.

215.
The representative of the European Union stated that he had taken note of the answers to questions raised by his delegation to the United States.  He disagreed, however, with the United States's observation that addressing questions regarding the new trade agenda did not belong in a Trade Policy Review, especially since the United States delegation had made explicit reference to it.  The European Union was looking forward to a more detailed reply to the more specific aspects of the questions raised.  However, his delegation remained unconvinced regarding the explanations supplied with respect to Section 301 of the Trade Act of 1974, Super 301, the ability of the Federal Government to make state governments comply with WTO provisions, standards, Buy American Act restrictions, and the implementation of the Telecommunications Agreement.

216.
The representative of Malaysia also expressed his concern regarding the relationship between Federal Government and state governments and expressed his view that this relationship should go beyond consultations as regards compliance at a subfederal level with obligations under the WTO.  His delegation awaited the U.S. delegation's comments with respect to the use of unilateral measures.  Regarding standards, he wished to know if these were imposed also at a subfederal level.  He asked when the written answers to the questions raised would be provided.

217.
The representative of Japan noted that, in her references to government procurement, the U.S. representative had not mentioned the Buy American Act, which was contrary to the spirit of the Agreement on Government Procurement.  He expressed his concern with respect to the statement that the United States did not plan to remove the Jones Act.  In this respect, he urged the United States to remove cargo preferences and the Jones Act.  No reference had been made by the U.S. representative regarding telecommunication services and the FCC's benchmark rule.  He considered that the licensing procedures with respect to telecommunications lacked transparency, and urged the United States to increase transparency or remove these licensing criteria.  He expressed his hope that the United States would collaborate in the initiative to achieve a fair cost-sharing for internet services.  Referring to the automotive industry, he noted that regulations such as those contained in the Automotive Labelling Act and in the Corporate Average Fuel Economy Act implicitly encouraged the purchased of domestic cars.

218.
The representative of Cuba stated that no cleared answers had been provided to questions raised regarding Section 301 and with respect to U.S. measures against Cuba.

219.
The representative of the United States stated that written responses to the questions raised would be provided as soon as possible.  With respect to steel, she noted had there had been a surge of steel imports in a short period of time, and that this had caused hardship for the U.S. steel industry.  The Administration had made a large effort to prevent protectionist pressures from gaining ground.  All measures taken by the United States had been WTO-consistent.  Answering the queries posed with respect to electronic commerce, she noted that the U.S. proposal addressed import tariffs, not internal taxes.  On competition policy, she stated that the bilateral initiatives in which the United States had engaged referred to enforcement, while discussions at a multilateral level had been very broad, and not appropriate for negotiations at the current stage.  Many of the other issues raised related to specific questions.

ANNEX I

ADVANCE WRITTEN QUESTIONS

SWITZERLAND

(WT/TPR/S/56)

1
Trade policy regime:  framework and objectives

1.1
Agencies involved in trade policy formulation and implementation (page 22 § 20)

The Foreign Agricultural Service operates agricultural export and import programmes such as the Dairy Export Incentive Program (DEIP).


Could the US delegation elaborate on the legal basis, the support coverage and the effects of such a programme?

1.2
Bilateral agreements/United States-European Union Transatlantic Economic Partnership (pages 42-43 § 91-92)


Has the Transatlantic Consumer Dialogue (TACD) already brought concrete results which could also be of interest for non-participating countries?  Are positive or negative effects to be expected for these countries?

1.3
Trade policies and practices by measure/overview (page 46 § 6)

The report indicates that potential distortions of competition may arise as a consequence of various forms of assistance provided by federal and state Governments to some sectors (notably agriculture).


Could the U.S. delegation give an evaluation of the potential distortions of competition resulting from assistance provided by the federal level compared with the assistance provided by the state level?

2
Trade policies and practices by measure

2.1
Border measures/Rules of origin, marking and labelling (III.2.ii) (page 54 § 26 and page 55 § 28)

Page 54 § 26:

In the U.S. special country-of-origin marking requirements are in force in particular in the area of watches.  According to these marking requirements the bracelet, the movement and the case must be marked separately even though the watch is imported as a whole.  Such requirements are very burdensome formalities for the importation of watches.


What is the background of such a specific marking requirement in particular under the aspect of trade facilitation?


Are there any efforts underway to facilitate the rather complicated tariff structure in this area (compound duties)?

Page 55 § 28:

As of 1 July 1996 there are new rules of origins in the area of textiles in place despite a standstill clause in the WTO Agreement on Rules of Origin.  We have expressed our concerns already in the course of the 1996 trade policy review.  It is interesting to learn, that the EU, with which the U.S. have a special preferential arrangement dealing with the marking of silk products, has requested consultations with the U.S.


What are the U.S. plans to bring these rules into conformity with WTO or at least to find a solution which would allow everybody to benefit from a labelling scheme as granted to the EU?

2.2
Internal measures/Trade related intellectual property rights/Patents (page 109 §190)

In the case of public non-commercial use (Article 31 (b) TRIPS), please indicate whether there is any measure (e.g., notification, publication or piece of legislation) taken by the competent authorities calling the attention of governmental agencies or contractors to the TRIPS obligation to “promptly” inform the right holder of the use of his patented invention whenever they know or have demonstrable grounds to know that they are using a valid patent without making a patent search.

Internal measures/Trade-related intellectual property rights/Geographical indications (page 112 § 200)

In its reply to the Swiss Delegation's questions regarding the US legislative practice and jurisprudence relating to the deceptively misdescriptive use of the term "Swiss" in trademarks, the following reply was given:  "To establish a goods-place association the examining attorney must only show that is reasonable to believe that the goods or services could have emanated from the named place.  There is no need to establish that the particular geographic area name is 'known for' the goods or service in question."  (doc. IP/Q/USA/1, page 20).


Kindly indicate the standard applied in determining what is "reasonable" and, if possible, provide examples of the same.  Please also indicate if, in the individual case, the examiner may, ex officio, pose questions to the applicant regarding the "right" to use the term "Swiss" (e.g. that the firm involved is Swiss or that the goods in question are of Swiss origin).  Please describe, in greater detail, the "stricter" standard applied since 1993 concerning the registration of geographic terms, in particular regarding the use of the term "Swiss".

2.3
Internal measures/Trade related intellectual property rights (page 116 § 219)

Parallel imports of goods can generally be prevented by the holder of intellectual property right.  Only in the case of trade marks parallel imports are allowed under certain circumstances.  Exceptions to this are cases when the parallel imports embody physical differences to the goods trade marked in the United States.


What is the reason for not applying the principle of the international exhaustion in the area of trade marks?


Where is the risk of allowing the parallel import of original product being trade marked in the U.S.?

2.4
Internal measures/Standards, sanitary requirements, and environmental regulations (page 122 § 235)

In Para. 235 it is stated that third-party certification is becoming increasingly important and approval of certifiers or of products by government agents, such as the Occupational Safety and Health Administration (OSHA), is mandatory for selected products.


It would be interesting to learn for which products mandatory approval by OSHA is needed?

To the best of our knowledge OSHA recognizes Nationally Recognized Testing Laboratories (NRTLs) to test products according to test standards specifically recognized by OSHA.  According to our information these standards are all U.S.-based standards, such as those issued by the American National Standards Institute and Underwriters Laboratories.  In this context OSHA does not recognize Nationally Recognized Testing Laboratories for non-U.S.-based test standards, such as those issued by ISO/IEC standards or EU standards.  In this context we would like to mention that the U.S. so far has notified 124 technical regulations to WTO naming the agencies responsible for the notification of such technical regulations. OSHA is not listed.

Could the U.S. delegation confirm that standards recognized by OSHA and being incorporated in technical regulations are in accordance with the technical content of relevant international standards such as ISO and IEC?

2.5
Annex III.2:  Agriculture / Border measures (page 164 § 5)


Were all the cases of applied safeguard measures notified?


If no, for which reasons?

2.6
Support programmes (page 167 § 11 and page 169 § 21)

Page 167 § 11:


What is the present level of the guarantees administered by the Commodity Credit Corporation?  What was the level of the losses registered during the last three years?

Page 169 § 21:

The report indicates that "the net lending costs (including marketing assessment receipts) during the fiscal year 1997 were 110.0 million and US$970.4 million during FY 1998".  How do you explain this rise of the "net lending cost"?

3
Trade policy in services

3.1
Financial services/Banking services (page 182 § 11)

The report indicates that as of April 1998, 13 States permit inter-state branching by de novo establishment of branches based on the Riegle-Neal Interstate Banking and Branching Act.


Have since that time other states opted in and permit interstate banking by de novo establishment of branches?


What States are these?


What is the reason for not having bound interstate branching by de novo establishment under GATS?

3.2
Financial services/Insurance services (page 188 § 25)

Can you elaborate in the initiative of State Regulation 2000 (SR 2000)?  Does it aim to issue guidelines that the insurance commissioners can follow on a voluntary basis?  One of the goals is to eliminate licensing and approval barriers.  What barriers are manly targeted to be eliminated?


What is the timeframe for implementation of SR 2000?

3.3
Financial services/Financial market integration (page 191 § 36)


Can you elaborate on the main differences between the two proposed bills on financial modernization legislation?


What are the chances for finding a compromise on the financial modernization legislation bill in the current session of Congress?

3.4
Telecommunication Services/WTO Basic Telecommunication Agreement (page 194 § 46, page 195 § 49, and pages 195-196 § 50 and page 196 § 51)

Page 194 § 46:

The U.S.'s commitments in telecommunications services are described in paragraph 46.  The U.S. Scheduled "none" for direct limitations in mode 3 in the market access column.  The paragraph indicates that there are no restrictions on indirect ownership of a common carrier radio licence.


What about non-radio licences?


Are there also no restrictions on indirect ownership?

Page 195 § 49:

This paragraph describes the Foreign Participation Order of November 1997 that guarantees an open entry standard for applicants from the WTO Members (no effective competitive opportunities test any more).  The order left discretion to the FCC to attach conditions or deny an application in case of the new carrier poses a "very high risk to competition".  Please, could you specify the term "very high risk to competition"?

Further the FCC can take "public interest factors" into consideration, such as national security, law-enforcement issues, foreign policy and trade concerns.


Please could you specify what do you mean with law-enforcement issues and foreign policy and trade concerns?  (To be conform with paragraph 6 of the reference paper the answer must allow an objective, timely, transparent and non-discriminatory allocation of resources.)

Pages 195-196 § 50:

The Foreign Participation order of 1995 is described in this paragraph.  Are there similar rules in the order of 1997?

Page 196 § 51:

In the description of the International Satellite Service Order the U.S. mention also the FCC's discretionary power to take "public interest factors" into consideration.  The term is described in footnote 65.  Please could you these items enlighten and give some examples?

3.5
Transportation services/ Maritime transport services (pages 199-203)

Domestic water borne trade (§ 59, 61-62, 73):

The Jones act provides a protected market not only for U.S. domestic ship operators, but also for U.S. shipbuilders, who are the sole supplier of ships on domestic routes.


Is there any intention to modify the Jones Act in the near future? If so, to what extent?

Recent developments (§ 70):

"The United States, like most of its trading partners, exempts the shipping sector from otherwise applicable antitrust laws.  Under the Shipping Act, liner operators can enter into agreements to fix prices (“conferences”), to discuss pricing policies (“discussion agreements”), or to share assets or cooperate on operational matters (“consortia” or “alliance agreements”)."


How do the U.S. judge the exemption of these agreements from antitrust prosecution from an economic point of view?


What are the U.S. experiences with regard the right of the FMC (Federal Maritime Commission) to ask that a federal court enjoin the agreement operations?

CANADA

FROM GOVERNMENT REPORT (WT/TPR/G/56)

On the Economic Environment, para 13, pages 6-7, the Report indicates that “the Clinton Administration has coupled a liberal trade policy with initiatives predicated on strong fiscal discipline, support for education and scientific investment…” What specific measures encouraging scientific investment have been introduced?

On Environmental Issues, para 53, page 14, the Report indicates that it will seek “the elimination of subsidies that contribute to over-fishing.”  What criteria would be used to identify such subsidies?

FROM SECRETARIAT REPORT (WT/TPR/S/56)

I.
ECONOMIC ENVIRONMENT

(1)
Main Economic Developments, page 4 § 5:

Report states that foreign investment increased during the review period.  To what extent are investment incentives used to promote foreign investment?  Is this another factor in the increase in foreign investment?  Which states or regions benefited most from increased investment?

III.
TRADE POLICIES AND PRACTICES BY MEASURE

There is very little information on state-level government activities.  Can you provide a summary of fiscal or government assistance/incentives at the state level?

(2)
Border Measures

(ii) 
Rules of origin, marking, and labelling, page 54 § 25:

In 1998, there were several legislative proposals in the U.S. Congress to require country-of-origin labelling for foreign meat and meat products imported into the U.S.  However, no legislation on country-of-origin labeling for meat was enacted.  In the current 106th Congress, similar proposals are once again being discussed.  What steps is the U.S. taking to ensure that any country-of-origin labeling requirements for imported meat and meat products are not trade distorting and are consistent with WTO obligations?

(iv) 
Contingency measures, page 71:

Chart III.6 shows an increase in the number of countervail cases initiated from 1996 to 1998.  What are the factors related to this trend?  Is the number of initiations expected to continue increasing?

(3)
Measures Affecting Exports

(i) 
Export prohibitions and licensing, page 79 § 97:

Economic sanctions include unilateral measures with extra-territorial application, which have continued to attract significant attention.  The U.S. Administration is on record as supporting the enactment of comprehensive sanctions reform legislation, including a waiver for Title IV of the Cuban Liberty and Democratic Solidarity (LIBERTAD) Act.  What action does the Administration intend to that effect?

(4)
Internal Measures

(iii) 
Trade-related intellectual property rights

On Section 337 Investigations, para 224, pages 117-118: The Report asserts that s. 337 of the United States Tariff Act of 1930, has been brought into compliance with WTO obligations.  We appreciate that an effort was made, as part of the URAA, to implement the earlier GATT Panel Report which found that s. 337 was inconsistent with GATT, Art. III:4.  However it is still the case that foreign nationals face more onerous procedural burdens in having to defend cases of alleged intellectual property breaches in both the ITC and domestic courts, compared to U.S. nationals who would be subject only to infringement actions in the domestic courts.  How can such continuing differential treatment be reconciled with the USA's national treatment obligations under TRIPS, Art. 3?

The Supreme Court of the United States, in its decisions in Florida Prepaid Postsecondary Education Expense Board v. College Savings Bank et al. and College Savings Bank v. Florida Prepaid Postsecondary Education Expense Board et al., indicates that individuals and corporations cannot sue states [or state agencies] in state courts for the infringement of certain intellectual property rights.  Our understanding is that it had been previously been held that states [and state agencies] cannot be sued in federal courts for such infringements.  Please explain how the United states complies with Article 44(2).

(iv) 
Standards, sanitary requirements & environmental regulations

With regard to para 239, page 123:  In addition to U.S. Department of Agriculture (USDA) Veterinary Services' requirements, individual U.S. states have animal health certification requirements for imports.  Although USDA recognizes Canada's animal health status, certain states continue to require that Canadian cattle be tested and/or vaccinated for brucellosis or tuberculosis.  Given that Canada's cattle herd is free of these diseases, why are Canadian cattle subjected to testing and/or vaccination?

(v) 
Government procurement, page 132 § 274-275:

(a)
The United States notes the value of, and trends in, U.S. federal procurement spending, and notes certain laws and regulations that restrict certain contracts from foreign competition.  Canada notes that beyond these provisions, Congress also specifies or “earmarks” certain contracts for specific contractors.  What value of U.S. federal procurement was “earmarked” in appropriations for the most recent fiscal year for which the United States has records?

(b)
In para 274 and the U.S. responses to Canada’s questions in the 1996 U.S. trade policy review, the referenced documents outline U.S. federal government expenditure relative to GDP, note that set-asides account for only 6-7% of the value of items covered under the Tokyo Round, and remind readers that many awards to small business are made through open competition that do not involve set-asides.

We observe that the 1996 State of Small Business: A Report of the President indicates that in FY 1995, small businesses won US$66.7 billion in federal contract awards, including US$42.9 billion in direct awards from the federal government and US$23.8 billion awarded to small businesses as subcontractors to prime contractors working directly for the federal government.  The US$66.7 billion amounts to 33% of the US$202.3 billion in contract actions awarded in FY 1995.  If American small business is winning one third of the contract dollars spent by the U.S. federal government, the vast majority of those contracts without the benefit of set-asides, why are small business set-asides necessary at all?

We also observe that the U.S. Government may reserve for small business set-asides any contract that the contracting officer has a reasonable expectation that two or more small businesses are qualified to supply.  Foreign suppliers, like their U.S. competitors, must develop contacts and pursue bid opportunities many months prior to CBD publication, but have no way of knowing whether the contracting officer will eventually decide to reserve the contract for small business, thus excluding the foreign firms from the competition.  How does the U.S. consider this requirement to be “predictable”?

(c)
On federally-funded state and local transportation contracts, para 277, pages 132-133:  Under what legal definition does the U.S. consider transit equipment purchases and transportation infrastructure contracts to be state or local procurements when, since 1964, U.S. federal transportation grants typically account for well over half and often up to 80% of the total cost of such projects?  If federally-funded transportation systems and infrastructure contracts are considered to be state or local purchases, then why may state or local government not determine which procurement preferences, if any, apply as they do in other state and local contracts?

(d)
On tendering and purchasing procedures, paras 282-287, pages 135-136: Certain U.S. federal procurement regulations, including those on small business subcontracting plans and past performance, do not apply to foreign bidders in certain circumstances.  The U.S. Federal Acquisition Regulations (FAR) on small business subcontracting plans (FAR Part 19) and past performance (FAR Part 15) specify that if these bid evaluation factors do not apply to a specific bid, these factors are to be considered as neutral in the evaluation.  We are concerned that foreign firms who are not required to provide certain information in their bids may be nonetheless disadvantaged if government buyers have inadequate guidance on how to implement this requirement for neutral evaluation.  Many agencies have published agency-specific bid evaluation guidelines.  In some bid evaluation matrices, these factors (particularly past performance) are heavily weighted.  How does the United States ensure that the internal practices of individual agencies are consistent with the federal requirement for neutral consideration?

ANNEX III.3:  STEEL, pages 174-178 § 3-17:

We note that the sharp increase in imports, at the end of last year, created considerable pressure in Congress for further legislation, over and above the trade remedy laws being enforced by the Executive Branch.  While the recent, effective, defeat of steel quota legislation in the Senate is to be welcomed, has the Administration concluded its review and satisfied itself on the WTO-consistency of alternative legislation, such as the Steel Trade Enforcement Act?

Page 178 § 16 notes that tax relief measures are being introduced for steel companies.  Given that these measures appear to be specific, have they been notified as per ASCM requirements?  If not, will they be notified in the future?  How long are these tax relief measures expected to be in place?

FROM SECRETARIAT REPORT (WT/TPR/S/56)

III.
TRADE POLICIES AND PRACTICES BY MEASURE

(4)
Internal Measures

(i)
Taxation, pages 96-98 § 154-158:

In June 1992, the GATT adopted the Report of the Panel on U.S. “Measures Affecting Alcoholic and Malt Beverages.” The Panel found that elements of the U.S. Federal excise tax and dozens of State-level measures contravened the General Agreement by discriminating against imported beer and wine.  To date, the offending elements in the Federal excise tax, as well as the great majority of State-level measures, have not been amended.  What plans does the U.S. Administration have to arrange the removal of the discriminatory elements of these measures, including at the State level?

(v) 
Government procurement, page 132 § 274:

This paragraph provides U.S. statistics on overall government procurement for 1998.  Yet, the U.S. has not yet submitted statistical reports on its WTO AGP-covered procurement.  Would the U.S. please indicate the total value of AGP-covered procurement at the federal level and the total value of procurement set-aside under the small and minority business set-aside programs that would otherwise have been covered by the AGP?  May we have the same information for AGP-covered procurement at the state level?

With regard to paras 289-291, pages 136-138:  This section includes extensive information on the Buy American provisions of the U.S. government.  Set-aside provisions may also have a significant impact on the scope and predictability of coverage under the AGP.  At the 1996 TPRM, it was suggested by Canada that the U.S. give further consideration to the elimination and circumscription of these exclusions and exemptions.  What progress has the U.S. made in eliminating or circumscribing exclusions to the AGP, such as the small and minority set-aside programs?

ANNEX III.2:  AGRICULTURE

(ii)
Border Measures, pages 163-166 § 3-7:

(a)
We note that of the 44 U.S. tariff quotas listed in Annex table III.2.2,  a total of  34 of the tariff quotas (or 77 per cent) were less than 95 per cent filled in 1998.  Could the U.S. explain the reason for the large number of quotas that were underfilled?  Of the tariff quotas that were underfilled, how many of these are tariff quotas that involve allocations to specific countries or regions? Where tariff quotas are allocated to specific countries or regions, does the U.S. have any plans to introduce greater flexibility in its TRQ administration that would allow all WTO members access to underfilled quotas?

(b)
In 1998, one or more U.S. state governments initiated activities to restrict Canadian agricultural exports to the U.S., thereby increasing costs and destabilizing the economic environment for importers, exporters and others.  What is the U.S. federal government's jurisdiction, responsibility and strategy in (i) dealing with such activities in the event they occur and (ii) more importantly, preventing them from occurring?  What is the U.S. federal government doing to ensure that U.S. WTO obligations are not violated by state actions?

(iii)
Support programmes, page 167-171 § 8-26:

(a)
With regard to the U.S. Export Credit Guarantee Program, what steps is the U.S. federal government taking to ensure that the provision of export credit for agriculture commodities do not distort trade in third country markets?

(b)
The U.S., in addition to non-recourse loans, offers producers loan deficiency payments (LDPs), which in the past two years have entailed significant expenditures by the USDA.  Could the U.S. delegation indicate how much has been spent in support of each commodity under the LDPs?

(c)
The U.S. Congress last year voted significant increases in PFC payments, as well as a range of other measures to compensate producers for income decreases from falling prices and shrinking demand.  Could the U.S. delegation explain where these payments should be classified under the WTO's categories of domestic support?

(d)
The U.S. also currently offers significant support through a variety of insurance programs authorized by the USDA's Risk Management Agency, including crop and revenue insurance.  At the same time, the U.S. is considering how risk management tools for producers might be either improved or enriched.  Could the U.S. delegation provide any information on the proposals being considered and how they might impact on USDA domestic support expenditures?

FROM SECRETARIAT REPORT (WT/TPR/S/56)

TRADE POLICIES AND PRACTICES BY MEASURE

(4)
Internal Measures

(iv) 
Standards, sanitary requirements & environmental regulations

With regard to para 264, page 128:  A U.S. Congressional Research Service report of April 6, 1999, acknowledges that the Marine Mammal Protection Act (MMPA) prohibits trade in marine mammal products regardless of species’ conservation status and therefore appears to be inconsistent with U.S. WTO obligations.  For example, under the Convention on International Trade in Endangered Species (CITES), neither ringed nor harp seals are considered threatened or endangered in any way and therefore no monitoring or trade restrictions are justified on the movement of products from either species.  Yet, under the MMPA, both species are restricted, so that no import of these species is allowed into the United States.  We also note that the MMPA would appear to be in violation of the national treatment provisions of the WTO by allowing domestic production in Alaska and commercial sales in the U.S. of products which are otherwise banned by the MMPA while denying the same rights to native inhabitants in Canada and other countries.  What action is the U.S. Government contemplating to bring the MMPA into conformity with its obligations under the WTO?

FROM SECRETARIAT REPORT (WT/TPR/S/56)

SUMMARY OBSERVATIONS

(4)
Trade Policies in Services, page xiii § 21:

The aggressive pursuit of open skies aviation agreements by the U.S., as highlighted by the report, stands in marked contrast to the U.S.’s continued efforts to protect domestic maritime transportation services from international competition.  Could the U.S. explain the rationale for these apparently inconsistent policy objectives?

General question on the implementation of U.S. WTO commitments

Paragraph 3(a) of the GATT 1994 states that “The provisions of Part II of GATT 1994 shall not apply to measures taken by a Member under specific mandatory legislation, enacted by that Member before it became a contracting party to GATT 1947, that prohibits the use, sale or lease of foreign-built or foreign-reconstructed vessels in commercial applications between points in national waters or the waters of an exclusive economic zone...” The U.S. notified measures covered by this exemption on December 20, 1994.

Paragraph 3(c) states that “A Member whose measures are covered by this exemption shall annually submit a detailed statistical notification consisting of a five-year moving average of actual and expected deliveries of relevant vessels as well as additional information on the use, sale, lease or repair of relevant vessels covered by this exemption.”

Canada notes that the U.S., in a letter dated December 21, 1998 to the Director General, included a “summary statistical table on actual and expected deliveries of relevant vessels.”  Can the United States provide Members with copies of the earlier annual submissions made by the United States as required by paragraph 3(c)?

Canada would also like to suggest that reference to the U.S. exemption as provided by paragraph 3(a) of GATT 1994 and information on the notifications provided by the United States in fulfilment of its obligations under paragraph 3(c) of GATT 1994 be added to the Secretariat report, possibly in the section dealing with measures affecting exports and in Table AII:2 - Status of selected notification requirements to the WTO.

IV.
TRADE POLICIES IN SERVICES

(2)
Financial services, page 182 § 11: 

The Report indicates that though interstate branching by de novo establishment is permitted only in 13 states, the District of Columbia, and Puerto Rico, it is anticipated by the U.S. authorities that additional states will permit de novo branching as consolidation continues in the banking system.  Could the U.S. provide a more precise indication as to when it anticipates that additional states will permit de novo establishment?

(3)
Telecommunications Services

(ii) 
Market structure, page 193, § 40-41:

According to the WTO's report, the 1996 Telecommunications Act was intended to introduce more competition in the broadcasting and cable market.  However, many sections of the Act loosened cross-ownership regulations leading to industry consolidation.  Foreign programming services have long complained of the lack of access to U.S. cable markets due to the fact that the major U.S. cable providers also own many of the services they are carrying, thus making the access to these cable markets difficult.  What steps have the FCC and the federal government undertaken to ensure fair market access by smaller U.S. and foreign firms to ensure carriage in the U.S. cable market?

(iii)
WTO Basic Telecom Agreement, pp. 193-197 § 44-55:

(a)
The U.S. commitments under the WTO Agreement on Basic Telecommunications, the U.S. Foreign Participation Order, and the International Satellite Services Order, issued by the FCC on November 26, 1997, state that foreign policy reasons and trade concerns may be raised as reasons to deny applications for licences by foreign telecoms service providers.  The GATS makes no provision for trade and foreign policy grounds to be raised as reasons to deny licences, neither in its general provisions nor in the Reference Paper which is specific to basic telecommunications services.  How does the United States reconcile these aspects of the FCC's order with U.S. trade obligations?

(b)
Can the U.S. confirm that its cross-border (mode 1) commitments on basic telecommunications services have been implemented? Can the U.S. confirm that, as required by U.S. mode 1 commitments, foreign service suppliers are indeed allowed to provide mobile satellite services to points in the U.S. using gateways outside the U.S?  Have any licenses been granted to provide such services?  If no, please explain.

(c)
GATS Article VI requires that “[w]here authorization is required for the supply of a service on which a specific commitment has been made, the competent authorities of a Member shall, within a reasonable period of time after the submission of an application considered complete under domestic laws and regulations, inform the applicant of the decision concerning the application.”  Similarly, the Reference Paper on Regulatory Principles that applies to basic telecoms services requires that when a licence is required, all the licensing criteria and the period of time required to reach a decision on a licence application, shall be made public.  In the context of applications for the provision of cross-border satellite services, has the relevant information been made public and what period of time would the U.S. consider "reasonable" for the consideration of an application?

(4)
Transportation Services

(ii) 
Maritime transport services

(a)
With respect to para 59, page 199:  It is interesting to note that the growth rate forecast for 1997-2002 for international water-borne trade, an area in which the U.S. maintains a fairly open regime, is nearly three times greater (3.3%) than that forecast for the domestic trade (only 1.2%), an area which the report notes “is exclusively reserved for U.S.-vessels under the Jones Act.” As demonstrated by the dramatic growth that has resulted from the deregulation of the domestic air industry and more recently from open skies initiatives, liberalization of the U.S.’s domestic maritime cabotage regime could provide a significant impetus for growth in this area and at the same time remove an important impediment to trade.  As an initial measure, is there any possibility for a waiver system (such as in Canada) wherein upon determination that there is no suitable domestic flag vessel available for a domestic movement, a foreign flag vessel could be authorized subject to relevant duty and crewing requirements?

(b)
With respect to paragraph 74 on page 203: We believe that the fact that the U.S. did not table an offer in the WTO negotiations on maritime transport services is a major reason why the negotiations were suspended.  We encourage the U.S. to make an offer when the negotiations resume.  Does the U.S. support the resumption of the WTO negotiations on maritime transport services as scheduled in 2000 and, if so, does it plan to table a substantive offer at that time, which would be very helpful in moving the negotiations forward?

(c)
The Secretariat’s Report is silent on the U.S.’s inability to ratify the OECD Shipbuilding Agreement, which would impose significant disciplines on subsidies for shipbuilding.  Is the Administration still actively supporting the OECD Shipbuilding Agreement and, if so, what is it doing to convince Congress to ratify it?

(5)
Professional Services

(ii)
Legal services, pages 213-214 § 96:

The report indicates that foreign lawyers may be entitled to practice law in the U.S. by meeting the same state licensing requirements as U.S. nationals.  Footnote 139 to Paragraph 96 mentions that, in this context, New York State is the only jurisdiction which allows individuals to practice without having studied law in the U.S., provided they have studied or practised in a country whose jurisprudence is based on English common law.  Can the U.S. indicate whether other states are envisaging changes to their regulatory regime so as to recognize foreign legal education when setting the criteria for admission to their respective bars?

REPUBLIC OF KOREA

I.
Trade Policies and Practices by Measure

1.
Border Measures

1.1
Tariffs

Page 46 § 9

Though average U.S. tariff rates are as low as 5.7% in 1999, tariff peaks in certain industries, such as footwear and precision instruments, appear exceedingly high.  Tariffs on those industries will still remain high even after the full implementation of the U.R.  What is the U.S.'s long-term plan for harmonizing "tariff peaks"?

Page 47 § 9(b)

Duty-free items substantially increased in 1999, compared with 1998 and 1996.  What kinds of industries became tariff free in 1999?

Page 48

As discussed in Box III. 1, specific duties cause greater economic inefficiency than ad-valorem tariffs, and conceal high ad-valorem equivalents, though specific duties are relatively simple to administer.  Is the U.S. considering reducing the high share (12.9% in 1999) of specific duties out of all tariff lines?

1.2
Rules of Origin, Marking and Labelling

Page 55 § 28


Can the agreement with the E.U to prevent the new rules from affecting imports of silk products be used as a basis for the MFN treatment by the other countries?

1.3
Non-Tariff Measures

Page 57 § 38

Importation of natural gas or liquefied natural gas is authorized only if it is consistent with the public interest.  An assessment of public interest is required except for imports originating in a country with which the United States has a free-trade agreement.  Why does U.S. relate importation of natural gas or liquefied natural gas with the public interest?  Why not petroleum and other natural resources?  In addition, the concept of public interest could be arbitrary.  What does U.S. mean by public interest in this case?

1.4
New Customs Clearance Guideline

The U.S. Customs Authority made public on 31st March 1999 new guidelines for customs clearance concerning import document keeping requirement and fine imposition in case of non-keeping (19 U.S.C 1508(a), (c); 1509(g)(1)).  In the case of non-compliance, the importer shall be fined from US$5,000 up to US$100,000 and this is applicable retrospectively from 15 July 1996.


What is the rationale for the U.S. to apply a procedure designed for customs fraud to this kind of negligence of document keeping, instead of making separate rules specific to this category?  What justifies the retrospectivity?

1.5
Contingency Measures

Page 60 § 47

Under section 311(a) of the NAFTA Implementation Act, NAFTA countries are excluded from the application of safeguard measures, unless they are among the top five suppliers and it is shown that they make an important contribution to serious injury.  However, it may be argued that such a regulation is inconsistent with the most fundamental principle of the WTO i.e., MFN.  What is the U.S. position on such view, and how many times has the U.S. invoked such regulation?

Page 64 § 62

In the DRAMs case, i.e., the dispute between Korea and the U.S. regarding the U.S. anti-dumping measures on DRAMs from Korea, the Panel recommended that the United States bring "section 353.25(a)(2)(ii) of the Department of Commerce regulations, and the Final Results of the Third Review, into conformity with its obligations" under the Agreement.  The WTO Panel agreed with Korea that the "not likely" criterion in the U.S. anti-dumping revocation regime violates Article 11.2 of the Anti-Dumping Agreement.  Specifically, the Panel rejected the U.S. practice, finding that it improperly shifted the burden of proof to the repondent companies and required them to prove a negative - that they are "not likely" to dump in the future.  The Panel found that whenever an investigating authority conducts a revocation review, the authority bears the burden of proof and, to maintain a duty, must affirmatively find that dumping is "likely" to continue or recur if the anti-dumping duties were removed.

In addition to invalidating the U.S. regulation, the Panel also found that the decision of the U.S. Department of Commerce not to revoke the anti-dumping order on DRAMs from Korea based on the "not likely" criterion was inconsistent with Article 11.2 of the Agreement.  Therefore, to implement the Panel's recommendations, the United States is obliged both to amend its revocation regulation and to revoke the DRAMs anti-dumping order because, as the Panel found, it has no legal basis. 

Page 76 § 87

In determining the likelihood of continuation or recurrence of dumping if anti-dumping duties are revoked, the competent authority's finding should be based on objective and unbiased facts, and reliance on mere conjecture is not permitted under the AD agreement.  Whatever the method used for that purpose, it seems that the determination by the ITA and the USITC of the likelihood may involve a high degree of conjecture.  In that respect, we believe that a zero or de minimis level of dumping margin for three consecutive years should be a fairly sufficient evidence that dumping is not likely to recur in the near future.  What is the U.S. view on this?

2.
Measures Affecting Exports

2.1
Section 301 and Related Measures

Page 85 § 122 and 123

10.
Under the section 301(a) and (b), if the USTR does not reach an agreement with a foreign country, it may decide to suspend, withdraw or prevent the application of trade agreement concessions, apparently unilaterally.  Does the U.S. believe that these provisions are consistent with the principle of multilateralism?

Page 93 § 141

Under Super 301 procedures, the investigation period for practices involving a WTO agreement is 18 months, while the investigation period for other practices is 12 months.  Why is there a difference in the time allowed for investigations?  What is its justification?  Would it not be more consistent to have a single 18-month investigation period for all?  Similarly, in paragraph 152, Title VII states that the investigation period for government procurement practices involving the WTO Government Procurement Agreement is 18 months while the investigation period for government procurement practices not covered by the WTO GPA is 12 months.  Again, why is there a difference in time allowed for investigations, and what is its justification?

3.
Internal Measures

3.1
Taxation 

Page 98 § 158

The current harbour maintenance tax (HMT) taxes only exports to the U.S., but does not tax exports originating from the U.S. In that sense, the recently proposed user fee for the HMT by the Administration has the potential to rectify this imbalance.  When is the user fee expected to be implemented and will this user fee be levied on both exports from and imports to the U.S?

Page 102 § 165

The FSC (foreign sales corporation) provisions of the U.S. Internal Revenue Code may constitute a subsidy in violation of the WTO Agreement on Subsidies and Countervailing Measures (SCM), because they give direct financial assistance to exports of U.S. companies through tax concessions.  However, the United States maintains that the FSC is fully consistent with its WTO obligations.  What is the basis for the U.S. belief that the FSC provisions do not violate the WTO SCM?

3.2
Trade-Related Aspects of Intellectual Property Rights

Page 108 § 186

The U.S. is the only country using a first-to-invent patent system, as opposed to the first-to-file system followed by the rest of the world.  The difference has often created interface problems.  What is the U.S. view on this matter?

Page 111 § 197

Under Article 16.2 of the TRIPs, the well-known trademark shall be protected by being taken into account in determining likelihood of confusion.  However, the fact that the U.S. lacks any listing of the well-known trademarks may lead to improper protection.  How can the well-known trademark be identified?  What is the U.S. position on this issue?

3.3
Standards, Sanitary Requirements, and Environmental Regulations

3.3.1
Standards, Technical Regulations and Conformity Assessment

Page 121 § 231

With regard to the adoption of international standards, while the U.S. claims that national standards are "technically equivalent" to international ones, it has a relatively low level of direct use of standards set by international standardizing bodies.  Does the U.S. have any plans to review existing standards and achieve full alignment with international standards?

3.3.2
Sanitary and Phytosanitary Measures

Page 124 § 246

Through the Korea-U.S. Work Plan in August of 1995, the U.S. government has permitted the import of Cheju citrus on the condition that phytosanitary safety measures for prohibited disease and pests (Citrus Canker Disease) be carried out.  However, the importation of Cheju citrus into the five major citrus producing states (California, Florida, Arizona, Louisiana and Texas) is still prohibited.  As Korea is taking the appropriate measures in its inspections, what is the justification of such discrimination by the citrus producing states and will the U.S. federal government address this issue?

3.4
Government Procurement

Pages 138-139 § 294-295

There is a discrepancy between the definition of "U.S. made end product" as defined in the Trade Agreement Act and "domestic end product" as defined in the Buy American Act.  The Secretariat report states that the U.S. is seeking an amendment to the Federal Acquisition Regulation (FAR) to rectify the discrepancy by introducing the definition of "U.S. made end products" as products that are manufactured or substantially transformed in the U.S., regardless of the source of the components, thus allowing the purchase by federal agencies of all U.S. made end-products, whether or not they are defined as "domestic end products" under the Buy American Act.


How far has this amendment gotten in the legislative process?  When is this amendment likely to take effect?  Also, if the "U.S. made end product" satisfies the definition in the amended FAR but does not satisfy the definition of the Buy American Act, would it be subject to the price margin requirement or other requirements as set by the Buy American Act?  (In other words, would the FAR amendment legally or effectively render useless the definition of "domestic end products" as defined in the Buy American Act?)

3.5
Competition Policies

Page 144 § 312

Under the Clayton Act, foreigners are granted national treatment and may therefore sue for the same amount (as the national entities), but this does not apply to foreign states, which may recover only an amount equal to the damage inflicted plus the cost of the suit.  On what basis (or rationale) is this distinction made?  And how are foreign para-statal (e.g. government invested corporations) entities treated under the Clayton Act regarding damage recovery?

Page 144 § 313 and page 142 § 305

The FTC Act covers areas that are covered under the Sherman Act, the Clayton Act as well as cases that do not fall precisely under these two acts.  When foreigners are involved in cases that can be covered under the Sherman Act or the Clayton Act, under which Act (i.e., under either of the two Acts or the FTC Act) will the foreigner sue or be sued?  On what basis will the distinction be made and what difference will it make to the foreigner whether he/she is treated under one act rather than the other?  Some states have laws different from the Federal Law.  In cases where foreign entities are involved, under which jurisdiction will the cases be covered - under district, state or federal level?

Page 146 § 320

What is the extent of the immunity granted and what are the criteria for the grant for the "limited immunity" in certain sections mentioned in this paragraph under the Exporting Company Act and Webb-Pomerene Act?  What will the U.S. position be when other nations applied their own competition laws to U.S. entities with immunities under these Acts for violating competition regulations in their jurisdictions?  It seems that export cartels and price fixing can also be granted immunity under the Act in certain sectors. 

II.
Annex III.1:  Textiles

Page 161 § 11

On 19 November 1998, the EU requested consultations with the United States on the latter's alleged failure to implement commitments under a 1997 agreement regarding U.S. rules of origin.  The revision of rules of origin on textile products (effective July 1, 1996) may violate Article 2 a, c, d, of WTO agreement on rules of origin.  What is the U.S. view of this possible violation?

U.S. customs procedures require excessively perforating sample sign for textile products which damages the samples.  U.S. also requires import visa for the small amount of samples of textile products and clothing to be re-exported after the exhibition.  These practices are restrictions to market access.  Does the U.S. have a plan to remove these measures?

III.
Annex III.2:  Agriculture

Page 168 § 16 

It is said that the U.S. Government added approximately US$6 billion to the Product Flexibility Contract payment programme in the FY 1999 with a view to supporting farmers suffering from price falls or natural disaster.  What's the contents of this measure and its criteria for payment?

Page 169 § 21

It is reported that small-size pork farmers have been directly paid US$50 million in total through the Small Hog Operation Payment Program since February 1999 and also benefitted from tax refund since March 1999.  Will these measures be included in the calculation of Aggregate Measure of Support (AMS) as these are having impact on market prices, and subject to reduction provided for in the Agreement on Agriculture?


What is the scope of the Emergency Crop Loss Program introduced in 1999 for the purpose of compensating farmers that suffered agricultural losses in 1998?  Is this program consistent with the criteria for relief support to natural disaster permitted under the Agreement on Agriculture?  Is there similar program applicable to livestock such as beef and pork?

Page 163 § 4

As seen in Annex table III.2.2, there are several items whose quota are underfilled below 30%.  What explains this?

U.S. have country quota system in some dairy products, which is arguable in connection with non-tariff barrier.  Does U.S. have any room to study to introduce the global quota system in the future?

IV.
Annex III.3:  Steel

Page 178 § 15


How would the Early Warning System work?  What would be the "extraordinary circumstances" which would activate the Early Warning System?

Page 178 § 16

Under the Action Plan, steel companies experiencing losses may be allowed to offset these losses against the taxes paid during the prior five years instead of the current two year carry-back periods, allowing steel companies to obtain refunds for prior taxable years, reaching periods before the Asian financial crisis.  Would this act constitute a subsidy for steel companies?  Also, is this act consistent with the efficient operation and possible restructuring of the U.S. steel industry?

V.
Trade Policy in Services

1.
Telecommunications Services

Pages 194-195 § 45-46

In international telecommunications services, the Federal Communications Commission (FCC) has considerable discretion in either granting or denying an application under causes of "very high risk to competition or public interest factors" by both Section 214 and 310 of the Communications Act.  National security, law-enforcement issues, foreign policy and other "public interest factors" can be also taken into consideration in determining whether to grant an application.


As these factors are potential entry barriers to foreign competition, the Korean government would like to hear the views of the U.S. on this matter.

2.
Transportation Services

2.1
Maritime Transport Services

Page 201 § 65

The ten-year maritime Security Program provides funding up to US$100 million annually for up to 47 vessels and U.S. citizens owning or leasing vessels may obtain tax benefits through the Capital Construction Fund and various other channels.  How do you explain this apparent inconsistency with the fundamental principles of MFN and National Treatment?

Page 201 § 66

The U.S.-flag fleet is also supported by cargo preference requirements for certain types of cargos.  And the Alaska Power Administration Sale Act of 1995 retained the pre-existing U.S.-flag vessel carriage requirement for Alaska crude oil exports.  These regulations appear to be inconsistent with the basic principles of the WTO.  What is the U.S. position concerning this matter?

HONG KONG, CHINA

Import licensing

WT/TPR/S/56, page 57, § 38

We note that importation of natural gas or liquefied natural gas is authorized only if it is consistent with the public interest and a finding of public interest is required except for imports originating in a country with which the U.S. has a free-trade agreement (FTA).  It is also mentioned that currently, virtually all natural gas imports originate in FTA partners.  We are interested to know how "public interest" is defined and based on what criteria public interest is determined.  Have any applications for authorization to import from non-FTA countries been rejected on the grounds of "public interest"?  Would the U.S. share with us if it has any plan to relax the import requirements for non-FTA parties?

Non-tax measures affecting investment

Page 103 § 168 and 170

We learn from the Secretariat Report that the U.S.' foreign direct investment regime contains long-standing exceptions from the WTO principles of NT and MFN (e.g. sector-specific reciprocity provisions and blanket restrictions on foreign ownership in telecommunications and energy sectors).  Does the U.S. Government have any plans to remove such exceptions progressively and if so, would appreciate if the U.S. could provide more details on these plans?

Government procurement (GP)

Pages 131-141 § 273-300

We understand that the U.S. Government provides assistance or preference to small business concerns.  While we note that para. 1 of the General Notes of the U.S.' schedule of commitments in Appendix I to the GPA states that "this Agreement will not apply to set asides on behalf of small and minority businesses"; and paragraph 2 of the Notes to Annex 2 to Appendix I states that "the Agreement shall not apply to preferences or restrictions associated with programs promoting the development of distressed areas and businesses owned by minorities, disabled veterans and women", we would like to know if the U.S. has any plan to remove these preferences, which are not in line with the principle of non-discrimination.

We would like to seek detailed information on the operation of these assistance programmes including set aside and subcontracting plan requirements.  We are also interested to know how such assistance operates vis-à-vis the principle of non-discrimination in areas such as:


-
whether these assistance programmes distinguish between the U.S. and non-U.S. small business suppliers or among non-U.S. suppliers;


-
whether there are threshold values above or below which these assistance programmes will not be applicable;


-
what measures have been put in place to ensure that domestic and foreign suppliers are put on equal footing in bidding for contracts to which these assistance programmes are applicable;


-
whether the requirements under these assistance programmes form part of the criteria for qualification or selection of suppliers;


-
whether preferential treatment is given to those bids with subcontracting plans;  and


-
under the subcontracting plan requirement, what measures have been put in place to ensure that domestic and foreign subcontractors are put on equal footing in bidding for subcontracts.

We note a number of Party-specific non-application and reciprocity provisions in General Notes 5 to 9 of the U.S.' schedule of commitments in Appendix I to the GPA.  These provisions are derogations from the fundamental principle of non-discrimination of the multilateral trading system.  We would appreciate an update on the progress in working towards the removal of such provisions and what plans the U.S. has to remove such provisions.

Competition policies

Page 149, § 323

It is stated that the Project American Jobs Through the Foreign Antitrust Improvements Amendments Act of 1998 seeks to provide for actions against anti-competitive conduct involving foreign trade based on harm to U.S. exporters without regard to the effect of such conduct on U.S. consumers.  To what extent is this Act compatible with the widely recognized competition goal of promoting economic efficiency and market contestability?

Textiles:  Integration

Page 160 § 6

We would like to seek clarification on the visa requirement for products integrated under Stage 2 which have been eliminated as from 1 January 1999.  Could the U.S. confirm that the visa arrangement for products to be integrated under the subsequent stages in accordance with Article 2.8 of the ATC will also be eliminated at the same time of the integration?

Financial services

Page 182 § 11

We note that the establishment of a branch, agency or subsidiary bank by a foreign bank is prohibited if the foreign bank is not subject to comprehensive consolidated supervision (CCS) by home country authorities.  Would the U.S. provide more information on the CCS?

Page 186 § 17

It is mentioned that under limited circumstances, foreign broker-dealers are exempted from registration requirements under U.S. laws.  What would be these limited circumstances?

Page 187 § 20

We note that foreign-owned dealers would be accorded national treatment as long as U.S. firms operating in the government debt markets of the foreign country are accorded "the same competitive opportunities" as domestic companies.  Will the U.S. Government review such reciprocity requirements and consider removing this arrangement from the list of MFN Exemptions?

Page 191 § 36 and Footnote 41

Note that financial services modernisation legislation is being proposed, with a view to enhancing market access and providing national treatment for foreign services suppliers.  We understand that the legislation is being considered in the current Congress session. It would be useful to know the latest state of play.

Telecommunications services

Page 194 § 47

It is mentioned that the exclusive right of the Communications Satellite Corporation (Comsat) to provide link-ups with Intelsat and Inmarsat has ended after Inmarsat privatized in April 1999.  We would like to know the progress of privatization and whether foreign suppliers may participate in providing these satellite services.

Pages 195-196 § 49 and 51

We note that the Federal Communications Commission (FCC) reserves the right to attach conditions to granting of authority or denying application for provision of international telecommunications, and in allowing foreign satellite services when "a very high risk to competition" is posed or "public interest" is affected.  We would like to know more information on what circumstances will be considered as constituting "high risk to competition".

Page 196 § 52

The Benchmark Settlement Rate Policy attaches conditions to foreign participation in the U.S. telecom market since the FCC considers international settlement rates pay to foreign carriers constitute a subsidy to these foreign carriers.  It is mentioned that a reform is being contemplated, and a final Order is expected in the second quarter of 1999. We would like to know more details about those attached conditions.  Also, would the U.S. provide more information on the formulation and implementation of the reform, such as the content and time frame etc?

Transportation services

Page 200 § 62 and page 203 § 73

The Jones Act protects the domestic water-borne trade such that it is exclusively reserved for U.S. vessels.  Studies by the U.S. International Trade Commission showed that repeal of the Act could reduce shipping services cost and increase benefit to consumers.  The issue has been discussed in the Senate and the Congress in 1998.  It would be appreciated if the U.S. could brief us on the progress of discussion and if the U.S. has any plan to amend the Act.

Page 203 § 72

Regulatory changes under the Ocean Shipping Reform Act has enhanced the powers of the Federal Maritime Commission (FMC) to review rates of foreign government carriers and guard against foreign-government backed pricing.  Actions may be taken against owners, operators, agents or masters of foreign vessels that engage in pricing practices that create "conditions unfavourable to U.S. shipping".  We are interested to know more information on what constitutes "unfavourable conditions" and what are the possible actions.

Pages 207-208, § 82

We note that different standards exist in the certification of domestic and foreign aircraft repair stations.  Certification for foreign station is subject to annual and biennial reviews whilst domestic stations are valid till surrendered or revoked.  Proposed legislation to bring the standards into conformity failed to pass through the Congress.  We are interested to know whether the policy will be reviewed again in the future.

AUSTRALIA

Safeguards Legislation

Given that the WTO Safeguards Agreement already provides for the application of temporary trade restrictions in certain specific circumstances and that legislative proposals before the U.S. Congress would significantly lower the U.S. domestic legal standard for obtaining import relief, what plans does the United States have for preventing Section 201 of the 1974 Trade Act from being used by U.S. industries faced with unsubsidized import competition to avoid making competitive adjustments?

Australia has a number of reservations and questions about the USITC S.201 report on lamb meat which it has put to the United States.  We consider that safeguards action would be unjustifiable in this instance and would send the wrong signal to others in relation to safeguards action in relation to threat alone.

Agriculture Domestic Support Arrangements

In the 1996 Federal Agricultural Improvement and Reform (FAIR) Act the United States made a significant positive change to the provision of domestic support arrangements to grains and oilseeds.  Previous price supports, which were linked to current production levels, were largely removed and replaced by a decoupled system of direct payments under the Agricultural Market Transition Act (AMTA).  This provides a good example for other countries to follow in liberalizing domestic support regimes.  We note that in 1998 the U.S. Congress approved payments to farmers in the form of additional AMTA payments of $3.5 billion, explicitly as a response to the low commodity prices, and enabled farmers to bring forward the payment of the scheduled AMTA amounts, also in response to low commodity prices.  This would appear to mean that both the scheduled AMTA payments and the supplemental payments are, in fact, linked to changes in current commodity prices.  We would like to ask the U.S. whether it regards each set of payments made in 1998 as falling within the "green box"  or "amber" box and whether it intends to increase AMTA payments during years of low commodity prices?

Agriculture Export Subsidy Roll-overs

We note that on 14 May 1999 the U.S. announced that it would be making available an additional 45,177 mt of non-fat dry milk, 7,500 mt of whole milk powder and 1,270 mt of cheese, being the difference between Uruguay Round limits and actual quantity of product subsidized in years prior to 1998-99.  This will mean that the U.S. will likely exceed its WTO export subsidy commitments in both 1998-99 and 1999-00.  Could the U.S. explain how the allocation of these additional quantities is consistent with its obligations under Articles 9 and 10 of the Agreement on Agriculture?

Export Credits

Article 10.2 of the Agreement on Agriculture requires that:

"Members undertake to work toward the development of internationally agreed disciplines to govern the provision of export credits, export credit guarantees or insurance programmes and, after agreement on such disciplines, to provide export credits, export credit guarantees or insurance programmes only in conformity therewith."

We are concerned that negotiations in the OECD have not yet reached completion as we are about to commence a new round of negotiations on agriculture.  Does the U.S. expect that negotiations will be able to be completed in the next six months and is the U.S. intending to improve its offers on export credit reforms?

Shrimp


What is the basis for continued denial of access to the U.S. market for shrimp from the Spencer Gulf of Australia (i.e. where turtles are not found) and from the Northern Prawn Fishery (under "shipment-by-shipment" provisions).  How and when will the U.S. remove such restrictions?

Sugar

We note that access to the U.S. market for raw sugar, governed by a tariff rate quota, is now at near record low levels, and in the current year only just exceeds the U.S.'s WTO minimum access commitment.  We note also that the differential between the world market price for sugar and the U.S. price is now at near record levels, with the U.S. price nearly four times the world market price.  With the sugar program continuing to send the wrong market signals to U.S. producers who are expanding production at a time of low world prices, how does the U.S. intend to meet the expectation of unsubsidized foreign producers, such as Australia, that access to the U.S. market will be progressively liberalized?


When will the United States be rectifying its Harmonized Tariff Schedule to take account of a necessary polarity adjustment for raw sugar?  (The polarity adjustment would mean the base tariff equivalent to be applied to raw sugar imports entering the United States under the second tier of the tariff rate quota would be 17 cents per pound instead of 18 cents per pound.)

Government Procurement

The U.S. government procurement market remains highly restricted under the Trade Agreements and Buy American Acts, and additionally through the plurilateral nature of the Government Procurement Agreement, to which Australia is not party.  What measures does the U.S. envisage adopting in domestic arrangements to improve access and increase the competitiveness of the U.S. market?  Does the U.S. see the scheduled review of the Government Procurement Agreement leading to a revamped GPA II which establishes a proper MFN basis for internationally competitive government procurement, with full regard to principles of non-discrimination and national treatment?  If so, is the U.S. prepared to negotiate on elements of its domestic regime as part of the review?

Australia supports the development of a principles-based Agreement on Transparency in Government Procurement, which does not negate, obviate or replace the need for a proper review and renegotiation of the Government Procurement Agreement.  Is this also the view of the U.S. Government?

Non-Tariff Measures (NTM)

We note the finding in the June 1999 OECD Economic Outlook  "Trends in Market Openness" that, notwithstanding improvement over recent years, NTMs still have a high frequency in the U.S. (16.8% of tariff lines, against 19.1% for the EU and 10.7% for Japan).  How does the U.S. propose to further decrease the incidence of NTMs in its market?

Intellectual Property


Could the U.S. explain its understanding of the TRIPS consistency of s110(5) of the US Copyright Act (homestyle exemption) in ensuring the protection of the legitimate interests of composers and publishers of musical work?

Services


What measures or reforms does the U.S. intend to take to ensure that State-level regulations of professional and business services (particularly skills and residency-testing procedures), do not create unnecessary impediments to market access, particularly in accountancy, law, engineering and architecture?

Telecommunications


What is the basis for restrictions on foreign companies wishing to invest in radio telecommunications infrastructure and/or provide mobile and satellite services?  What plans are there for liberalization of these restrictions?

Maritime Services

We note that U.S. laws governing coastwise shipping, the 1920 Merchant Marine Act and the 1885 Passenger Services Act, effectively preclude foreign involvement in the U.S. maritime sector, leaving this the only U.S. transport sector so protected.  How does the U.S. intend to liberalize the unusually restrictive laws on the provision of maritime services in the United States?

In view of the U.S. Government's strong support for the negotiation in the OECD of disciplines on shipbuilding subsidies, what plans does the United States have for liberalizing the domestic maritime sector to the benefit of U.S. consumers and agricultural producers?

NEW ZEALAND

Tariffs:  

The Secretariat Report notes that, notwithstanding the U.S.' low overall level of tariff protection, 5% of MFN tariffs involve rates exceeding three times the overall average.  Goods affected by such tariff "peaks" include some food and agricultural products, textiles, clothing and footwear (S/III, para. 2, p. 45).  The U.S. has stated that its policy is based "strongly on the premise that removing barriers and distortions to global trade enhances higher wage job creation, incomes, living standards and growth potential, for the U.S. and its trading partners" (G/V, page 17 § 75).


In view of this, what is the U.S.' justification for maintaining high tariff protection in these areas, and what programme does it have for the reduction and eventual elimination of such tariffs?

Import licensing:  

The Secretariat Report notes that import permits are required for most plants and plant products to protect against the introduction of pests and diseases, and to protect endangered plant species (S/III, page 56 § 35).  The report further notes that if the country is free of the disease or pest in question, APHIS will issue the import permit (footnote 35).


In light of this, how does the U.S. justify the longstanding delay in resolving New Zealand's request for access to the U.S. for live honeybee and honeybee semen, when, in view of New Zealand's superior honeybee health status, there is no scientific basis for denying such access of SPS grounds?

Safeguards:  

We note that, while the number of anti-dumping and countervailing duty investigations has declined in the U.S. during the period under review, the number of safeguard investigations has increased (S/III, page 46 § 45).  This trend could be interpreted as suggesting that safeguard actions are being relied on by certain domestic industries as an easy response to the natural and foreseen consequences of the greater market access opportunities that followed in the wake of the Uruguay Round.  In this connection, New Zealand is particularly concerned about the safeguard action initiated on lamb exports.


Would the U.S. comment on these aspects?

The Secretariat Report states that import measures, including safeguard measures are designed to counteract trade practices such as export subsidies and the dumping of products onto the U.S. market (S/III, page 45 § 4).


Given this policy, it would seem inconsistent to impose safeguard measures where there is no question of the product concerned being subsidized, dumped or unfairly traded.  Would the U.S. comment on this?

The Secretariat Report also notes that the U.S. International Trade Commission (ITC) evaluates the economic effectiveness and welfare effects of U.S. trade policy measures (S/III, page 45 § 1).


What measures are taken by the US ITC, and by the President in deciding on a safeguards remedy, to ensure that the economic effectiveness and consumer welfare effects of imposing non-trade restrictive measures as opposed to trade restrictive measures are taken into account?


In determining a remedy can the U.S. explain what measures it has in place to ensure that the remedy imposed is necessary to prevent serious injury or the threat of serious injury?

Export controls:  

The U.S. maintains export controls on unprocessed timber originating from non-federal public lands in the western continental United States under the Forest Conservation and Shortage Relief Act (S/III, page 80 § 98).


What is the economic rationale for maintaining this prohibition?


Is this measure for purely conservation reasons, or does it have the effect of increasing domestic supply?


How does the U.S. assess the impact of these measures on negotiations in the WTO on forestry?

Export credits:  


Could the U.S. please advise what steps it is taking to mitigate the effect that its use of government financed export credit and export guarantee programmes has on other exporters?

U.S. Dairy Policies:  

New Zealand welcomes the confirmation in the conclusion to the U.S. Government's statement on its trade policy, that "open, competitive markets – both internally and at the border – have contributed to our economic efficiency and prosperity".  (G/II, page 9 § 22).  However, certain U.S. industries, such as dairy, with its complex system of import licensing and quota administration regulating dairy imports, dairy compacts, export subsidies, price supports and milk marketing orders, appear to be not quite so open and competitive.


How does the U.S. reconcile maintaining a highly protected dairy sector, with its commitment to "genuinely open markets for trade in agriculture, goods and services"?  (G/(I, page 5 § 1).


In particular, what justification does the U.S. have for the continued use of export subsidies under the DEIP, when these have a price-distorting effect in an already depressed global commodity market, and which are contradictory to the U.S.' declared objective of the elimination of export subsidies in a new round of agriculture negotiations?


What measures are envisaged to reform the U.S. dairy industry to make it more open and competitive by submitting it to the same market disciplines as other industries?

JAPAN

Report by the Government (WT/TPR/G/56)

The Government Report states that the most recent severe decline in personal saving in the United States is widely perceived to be related to the sharp increase in the market value of financial assets in the U.S. over the last two years and, therefore, is likely to be temporary in nature (page 7 § 15).  However, if there is a rapid decline in the market price of monetary assets, when over-consumption is made under an unrealized capital gain, there would be a high possibility of the American Economy crash landing.  Please explain what measures the United States would take if such a rapid decline in the assets price would actually happen.

The trend in stock prices also has a great impact on personal consumption and household savings.  Please explain how the United States' Government evaluates the present trend of stock prices, as well as the future prospects.

Report by the Secretariat (WT/TPR/S/56)

1.
Tariff Peaks (page 11 § 12)

The United States is implementing MFN tariff reductions on a number of products in accordance with the Uruguay Round commitments.  However, tariff peaks for such products as textiles and clothing, etc. still remain.  Please explain the reasons for maintaining such tariff peaks and the future prospects for reducing such peaks.

2.
WTO Dispute Settlement (page 28 § 42)

(1)
EC-banana case:  U.S. reaction against the new measures adopted by the EC

(a)
Has the U.S. measure, "withholding liquidation", effective as of 3 March 1999, been terminated as a result of the authorization by the DSB of the U.S. suspension of concessions or other obligations?

(b)
The U.S. decided to begin withholding liquidation on 3 March when the DSB had not yet authorized the U.S. to suspend concessions and related obligations.  Did the U.S. make such a decision because the U.S. Government was required to take certain action by the date provided for in Section 301 of the U.S. Trade Act?

(2)
EC-Hormones case:  EC-Measures Affecting Meat and Meat Products (Hormones)

Regarding the banana case, the Government of Japan expressed its view that it very much regretted that the U.S. had decided to begin withholding liquidation, effective 3 March 1999, on selected products from the EU, thereby causing an effect equivalent to the U.S. taking unilateral action.  The Government of Japan, therefore, requests that the U.S. and EC act in good faith regarding the Hormones case, in accordance with the rules and regulations of the WTO.  Please explain the U.S. view on this point?

3.
Negotiating Competence for Tariff Reductions (page 31 § 51)

It is understood that tariff reductions exceeding the tariff rates of the UR Agreement are admitted to some sectors under Article 111 of the Implementation of the UR Agreement Bill, without having any further approval from the U.S. Congress since mandate was given during the UR negotiations.  The fifteenth sectors discussed under the ATL/EVSL initiative include environmental goods, energy, food, rubber, gems and jewellery.  These sectors were not included in the tariff duty sectors which were mandated for negotiations during the UR.

In the hearing of the International Trade Subcommittee of the Senate Finance Committee, held on 14 July, Ambassador Fisher, Deputy USTR, stated that, in certain areas of the so-called advanced tariff liberalization sectors, "there is residual authority;  in others, there is not".  He also stated that, "to complete that negotiation of those reductions and to change the current practices, that we will have to have the authority for fast-track and approval, and this is why we need to seek it in a timely manner".


In which fields does the United States think that the Government has no trade negotiating authority.  Under which mandate is the Government of the United States carrying out tariff negotiation in those fields in the context of ATL/EVSL?

At the end of 1998, fast-track related bills were not approved by the Congress.  What is the prospect of these bills being approved this year?  If these bills are not approved this year, will the Government of the United States be negotiating the next round only by way of the mandate given during the UR?

4.
Regional Trade Agreements

(1)
FTAA (page 31 § 53)

(a)
With regard to the FTAA, please explain the relationship among the FTAA, the NAFTA and the Mercosur.  How does the United States envisage a free-trade area which already contains another free-trade area and a customs union?


When the Mercosur, which is a customs union, joins the FTAA, how will the common external tariff be treated? Will the common external tariff of the Mercosur only be applied to non-FTAA countries?  In other words, will the Mercosur join the FTAA by itself?

(b)
When establishing the FTAA, can the United States assure that the provisions of rules of origin will not become further restrictive?  Can the United States also assure that the members of the FTAA would not increase local content requirements?

(2)
NAFTA

(a)
(page 33 § 56) Regional trade agreements are exceptions to the principles of the WTO, which is to maintain the free and non-discriminatory principles of the multilateral trading system, especially the MFN.  The establishment of such regional trade agreements is, therefore, only admitted when this will promote trade and contribute to the world.

Regarding the NAFTA, an issue of conformity with Article XXIV of the GATT has been pointed out several times and concerns have been expressed on the complex and strict application of the rules of origin on automobiles, which may be considered as restrictive measures from the point of view of the third parties.


Please explain how much imports on automobile parts from the non-parties increased upon and after establishment of the NAFTA?

(b)
(page 33 § 59) According to the Understanding on the Interpretation of Article XXIV of the GATT, the time frame for the establishment of regional integration is, in principle, ten years.  Establishing a fifteen-year transitional period for elimination of tariffs and non-tariff measures seems to not be in conformity with Article XXIV of the GATT.  Please explain the rationale for this longer transitional period?


Safeguard measures are also to be applied in the free trade area.  Will the safeguard measures also be applied to external trade? Please explain its conformity with the GATT Article XXIV.

5.
Tariffs (page 46 § 8)

(1)
Tariff rates of trucks (motor vehicles for the transport of goods)

The U.S. imposes high tariff rates, such as 25% on most truck items (HS 8704).  In comparison with the tariff rates of other WTO members (e.g. free for Japan, 0 to 22% for EC, 5 to 20% for Australia), this figure remains considerably high.


Japan would like to know the reason why the U.S. imposes ten times higher tariff rates on trucks than on passenger vehicles (concession rate at 2.5%), and, in addition, would like to request elimination of this tariff peak.

(2)
HS96

The U.S. has not yet finished the process of rectifying and modifying its Schedule in order to introduce the HS96.  Japan brought up the same point at the last TPRM for the U.S. two years ago.  It is, therefore, regrettable to see that there has been no change in the situation and Japan would like to request an early finalization.  When is the U.S. finalizing the process?

(3)
Method of tariff determination for watches (page 47 § 12)

Regarding the method for determining tariffs on watches, the U.S. does not just apply one single tariff rate for completed watches, but rather, applies different rates on various parts.  Wrist watches (generally classified under Chapter 91), for example, are subject to this method.  Under this method, exporters must submit not only the value of the completed products, but also the value of the various parts contained therein.  Since this system is imposing a great burden on exporters, Japan requests that the U.S. improves the current system and adopts a single tariff to apply to completed products.  Japan also requests the U.S. to simplify its customs procedures by adopting a HS 6-digit system.  Please explain the U.S. view on this point.

6.
Rules of Origin

(1)
Local content requirement on automobiles (page 54 § 24)

It is mentioned that, "[f]or automotive products, the regional-content requirement is 56%, to be increased to 62.5% in 2002".  What is the reason for increasing the requirement?  Rules of origin are regarded as an "other regulation in commerce" as stated in Article XXIV:  5(b) of the GATT.  Such substantial strengthening of the rules of origin may well violate Article XXIV:5 which stipulates that, "duties and other restrictive regulations of commerce shall not be higher or more restrictive than the corresponding duties and other regulations of commerce existing in the same constituent territories prior to the formation of the free trade area, or interim agreement".  What is the United States' view on this point?

(2)
Rules of origin in NAFTA (page 54 § 24)

Under the rules of origin in NAFTA, in order for a textile product to be considered of NAFTA origin, the production process of yarns or cotton must be made within the NAFTA.  Textile products using textiles imported from Japan are, therefore, not considered of NAFTA origin, thereby a higher tariff rate is applied when distributed in the NAFTA.  This being so, rules of origin in the NAFTA constitute a barrier to investment from Japan into the NAFTA countries and also has the effect of excluding the exports of non-parties, thereby resulting in discrimination.  The rules of origin of the NAFTA are substantially stricter rules compared to those of the United States-Canada Free Trade Agreement.  The Committee on Regional Trade Agreement is now in the process of examining the NAFTA but has not yet clearly addressed its views.  However, it cannot be denied that such an agreement may conflict with the provisions of Article XXIV of the GATT.  Japan would like to request the United States to amend the rules of origin in the NAFTA to the extent of similar rules of origin in the United States and also to improve market access for non-parties.  What is the U.S. view on this point?

(3)
Changes in the U.S. rules of origin for textiles and apparel products

In November 1998, the European Communities requested consultations with the United States pursuant to Article 8.4 of the Agreement on Textiles and Clothing, Article 7 of the Agreement on Rules of Origin, Article 14.1 of the Agreement on Technical Barriers to Trade and Article XXII of the GATT 1994, in regard to this issue.  On 15th January 1999 the first meeting for consultations, in which Japan participated as a third party, was held.  Since then there seems to have been no progress.

What are the current U.S. rules of origin for textiles and apparel products?  (Are the changed rules, which entered into force on 1st July 1996, being implemented at present?)


What is the latest situation regarding the consultations between the United States and the European Communities?


Which rules of origin will the U.S. authorities apply for textiles and apparel products from now on? (Will the U.S. authorities return to the rules of origin which were valid before the change in July 1996?)

(4)
Rules of origin for watches (page 54 § 26)

Exporters are obliged to indicate the country of origin for each major part when importing watches into the U.S.  Furthermore, the formula for the indication of origin is very complicated.  Such a system imposes a heavy burden on exporters.  Japan requests that the U.S. simplifies its system in order to only oblige indication of a single origin for completed watches, and in order to allow exporters to determine the appropriate way for indicating the origin.  What is the U.S. view on this point?

(5)
Labelling of automobiles (page 54 § 27)

The "American Automobile Labelling Act" mandates labels for passenger cars and light trucks sold in the U.S. that include a certain ratio of parts made in the U.S. or Canada.  This law implicitly encourages the use of domestic products and could be inconsistent with the principles of national treatment.

Moreover, since the labelling requirement applies only to automobiles with a greater non-U.S./Canada ratio, this system provides a heavy administrative burden for calculating such a ratio on foreign-affiliated manufacturers, which generally have a higher non-U.S./Canada ratio, as well as the dealers of such automobiles.  This could be deemed as a de facto barrier to imports.  Japan, therefore, requests that this system be revised to secure fair competition.  Please explain the U.S. view on this point.

7.
Non-tariff Measures

(1)
Iran and Libya Sanctions Act of 1996 (page 31 § 55)

In 1996, the United States enacted the Iran and Libya Sanctions Act.  The scope of the sanction covers parties investing in excess of $20 million a year that, under judgement from the President, contribute directly and markedly to the development of oil resources in Iran and Libya.  The sanction measures include those regarding Export-Import Bank assistance, export licenses, loans or credit provided by U.S. financial institutions, U.S. government debt instruments, government procurement and imports.  The Act may come under the extraterritorial application of a U.S. internal law and may contain some inconsistencies with the WTO Agreement.  Japan strongly requests the United States to apply the law in a diligent manner to ensure consistency with international law.  To add, in light of the fact that the sanction measure is waived for three enterprises, enterprises in all countries, including Japan, should not be treated discriminatorily.  Please explain the U.S. view on this point.

(2)
The Helms Burton Act

The Helms-Burton Act includes such measures as those which allow a U.S. national to sue for damages any person who traffics in property confiscated by the Cuban Government at the time of the Cuban Revolution, as well as those which restrict the entry of corporate officers from such companies, and thereby may be in violation of the GATT and the GATS.  In May 1998, the United States and the EU agreed to waiver application of this law.  Japan requests the United States, therefore, to extend the same treatment as the EU to third countries, including Japan.  Please explain the U.S. view on this point.

(3)
Tariff quota of sugar (page 57 § 36)

Japan is interested in the U.S. tariff rate quota for sugar as it thinks that the administration of such tariff quota is rather unclear.  Could the U.S. explain such administration, including the criteria for issuing a CQE (Certificate of Quota Eligibility)?

8.
Anti-dumping (page 62 § 53- )

(1)
Overview

Japan wishes to stress that AD measures should be applied in a WTO-consistent manner and that they should be administered fairly and rationally.

The number of petitions for AD measures and the imposition of AD duties are said to be decreasing in the U.S.  In actual fact, the number of investigations initiated has recently been decreasing, with the peak cumulating at 84 cases in 1992.  However, in 1998, the number was again up reaching 36 cases.  All in all, the number of investigations initiated in the U.S. rate among the highest in the world.  There are also cases where a specific industry seems to be using this system as a tool for protectionism.  Recently, a WTO panel found that a U.S. AD measure against Korean DRAMs was WTO-inconsistent.  This, in the view of Japan, is an example of the arbitrary administration of the AD regime in the U.S.

AD measures are exceptions to the principles of MFN and to the rule where tariffs must not be raised above bound levels.  Abuse of AD measures in a protectionist manner adversely affects trade.  Moreover, any initiation of an investigation itself has a chilling effect on exporters and importers.  In light of these trade-distorting effects inherent in AD measures, as has been demonstrated through Japan's request, in the Japan-U.S. Dialogue on Deregulation, for improving AD procedures, it is our view that the utmost care must be taken in invoking AD measures.  Therefore, Japan requests the U.S. to administer the AD system adequately.  Please explain the U.S. view on this point.

(2)
Anti-dumping Act of 1916 (page 64 § 61)

The Anti-dumping Act of 1916 is causing a trade-chilling effect.  For example, Japanese trading firms are being sued under this Act.  Even an American court has ruled that this Act has a protectionist component.  Such a WTO- inconsistent law must be abolished as soon as possible.  Japan is now requesting establishment of a panel on this issue and is awaiting adequate reaction from the U.S. side.

(3)
Steel (page 68 § 69)

On June 2, the U.S. steel industry filed an AD petition against the imports of cold-rolled carbon steel flat products from several countries, including Japan.  It is surprising that such a petition has been filed at a time when the U.S. steel market is recovering, both in terms of production and price, and when imports from Japan have decreased to a historic level.  Japan is concerned that political pressure from the steel industry and labor unions could hamper a fair and objective handling of the case.  Japan shall closely monitor the handling of this issue by the DOC and the ITC.  This petition, together with the steel industry's support for a protectionist trade bill, is most alarming to Japan as it could lead to a general momentum of protectionism in the U.S.

9.
Export Ban and Import Licensing (page 80 § 98)

In the U.S., exports of logs from state-owned forests, which are located on the west-hand side of the 100 West longitude, are banned eternally for the purpose of protecting northern spotted owls, etc.  However, Japan thinks that this measure is rather an export quantitative restriction for protecting domestic sawmillers as, first of all, protection of spotted owls must be done through regulating log-cuts and not by export bans.  Secondly, only export restrictions have been introduced, whereas no regulations have been established for the domestic transactions of logs.  Moreover, the U.S. promotes its exports of timber products.  Japan would, therefore, like to request the U.S. to remedy this measure in accordance with the WTO Agreement.  Please explain the U.S. view on this point.

Generally speaking, not only regarding forestry products but also regarding agricultural products, Japan is concerned about the export quantitative restrictions, which are regulated laxly in comparison with import quantitative restrictions that have been tariffied under the UR agreements.

10.
Export Subsidies

(1)
Export Enhancement Program (page 80 § 100)

The Report explains that the Export Enhancement Program(EEP) is assessed according to 5 criteria, for example, "the potential to develop, expand or maintain markets for U.S. agricultural commodities".  Could the U.S. explain in detail the practical administration of this assessment by using such criteria?

Regarding the budgetary outlays of the EEP, this has been fluctuating substantially from year to year (in 1996, the outlay of the EEP was 339.5 million dollars; in 1997 the amount became zero; and in 1998 the amount rebounded to 2.06 million dollars).  Could the U.S. explain the reason for such fluctuation?  Is it due to the assessment of the EEP as mentioned above?

(2)
Dairy Export Incentive Program (Pages 80 § 102)

The U.S. argues to abolish export subsidies.  Does the U.S. think that it could stop using the Dairy Export Incentive Programme (DEIP) completely?  If so, there is a risk that its dairy exports will decline, and as the U.S. does not have any production-limiting programs for dairy products, its domestic dairy prices will also decline.  On the other hand, Japan understands that the U.S. will abolish the price support for milk for processing at the end of 1999.  Does the U.S. plan to take fundamental policy measures for these anticipated situations?

11.
Section 301 and Related Measures

(1)
Section 301 of the Trade Act of 1974 (Pages 84-90 § 117-129)

At the entry into force of the WTO Agreement, the United States announced that it had amended its Trade Act of 1974 in order to respect the procedures of the enhanced Dispute Settlement system.  The amendment, however, has proved to be insufficient.  The discretion of the USTR is not clear under the Act, and the Act has a possibility to be implemented not in compliance with the WTO Agreement.  If the United States determines under the Act whether another Member denies the rights or benefits of the United States under the WTO Agreement without following the necessary procedures under the Dispute Settlement Mechanism, it is inconsistent with Article 23 of the DSU.  It is very unlikely that the discretion of the USTR and the specific direction of the President is to be exercised consistently with the WTO Agreement.  This fact seriously damages the Dispute Settlement Mechanism within the framework of the WTO.  Therefore, the United States should amend its Trade Act of 1974 to ensure that it fully complies with its obligations under the DSU.

(2)
"Super 301", "special 301" and section 1371-1382 and Title VII of the Omnibus Trade and Competitiveness Act of 1988

The United States Government re-instituted, as of March this year, the "Super 301" (Provision added to Section 301 of the Trade Act of 1974 by Section 1302 of the Omnibus Trade and Competitiveness Act of 1988) and Title VII of the Omnibus Trade and Competitiveness Act of 1988.  These provisions have strengthened procedures under Section 301 of the Trade Act of 1974, which can lead to adopting unilateral measures by automatically identifying foreign actions, policies and practices as a priority foreign country practice or a discriminatory practice in the case of government procurement.  Such re-institution shows that the United States has not altered its attitude towards its trading partners, including Japan, as it continues to conduct trade disputes to its advantage through the threat of taking unilateral trade measures.  Japan is greatly concerned that such a U.S. policy will seriously damage the WTO framework.  How can the United States justify such an approach under the WTO Agreement?

Japan is also concerned about the use of the "Super 301" and the review under Section 1377 of the Omnibus Trade and Competitiveness Act of 1988, which will seriously damage the WTO framework.  These provisions again show that the United States has not changed its attitude of forcing trading partners to concede to concessions by reviewing the trade measures of trading partners unilaterally and by threatening them with retaliatory measures.

12.
Investment

(1)
The relationship between the multilateral framework on investment and bilateral investment treaties (BITs) (page 44 § 98)

This paragraph indicates, "BITs lay the policy groundwork for broader multilateral initiatives in the ECD and, eventually, the WTO".  What is the U.S. view on the relationship between such multilateral frameworks as the GATS (including the possible multilateral framework to be negotiated in the future) and the BITs?

(2)
Exemption from National Treatment on investment (page 103 § 168)

This paragraph indicates that the U.S. maintains some reciprocity conditions on investment.  Please list the provisions that are exceptions to the principle of National Treatment?

13.
Trade-Related Intellectual Property Rights

(1)
First-to-Invent System (page 108 § 186)

The United States is the only country using a "first-to-invent system", and, above all, the U.S. does not adopt the early publication system that other developed countries adopt.  Regarding the patent system, the U.S. is rather unique.  Many countries, including Japan, have pointed out that such uniqueness results in a barrier which foreign companies face when they enter the U.S. business community.  Such a practice to maintain a first-to-invent system is not necessarily against the TRIPS Agreement.  However, the United States should adopt a first-to-file system in view of the necessity to have a transparent and stable system, as well as to reduce the burdens which users bear due to the difference of systems.  Japan continues to request improvement of the patent systems that restrict trade in the U.S.  Please explain the U.S. view on this point?

(2)
"Submarine" Patent (page 108 § 186)

The lack of an early publication system in the United States is not necessarily against the TRIPS Agreement, but is rather one of the reasons for the "submarine" patent.  This may lead to a duplication of research and development investment by the third party as such a party cannot know, at the outset, which application has already been filed by others and what exactly conflicts with the party's interests.  This deteriorates transparency and the expectation of the patent system, and is also a factor for preventing smooth trade and investment and business activities.  An interference proceeding is a burden for the party concerned with regard to preparing documentation and the cost for attorneys.  Although the patent terms were corrected in the UR Agreement Act (and the United States confirmed in 1994 under the Framework Talks started in 1993 that it was introducing an early publication system), pending applications already filed in the U.S. Patent Trademark Office at the time of the amendment of the law benefit from a 17-year patent term from the date of the patent grant.  There is a possibility that a patentee still benefits from a 17-year patent term after a long period of examination.

In addition, although Japan has implemented faithfully what was confirmed under the Framework Talks, the U.S. has not yet implemented some of the issues, including introduction of an early publication system.

Japan acknowledges that the Comprehensive Patent Bill, including these issues, was submitted to the House of Representatives in the 106th Congress.  Japan would like to have the latest information on the deliberations in the House of Representatives, and whether or not a similar bill shall be submitted to the Senate.  Japan expects further efforts to be made by the U.S. Government towards its early implementation.

(3)
The United States Patent Law (page 108 § 185)

Thanks to an amendment to the U.S. Patent Law brought about through the UR Agreement Act, any person in the process who decides who made the invention first may prove and rely on the same date of invention in a foreign country.  This solves the discriminatory treatment in the process between U.S. citizens and foreign citizens.

However, according to Section 102(g) of the U.S. Patent law, which provides that, "a person shall be entitled to a patent unless before the applicant's invention thereof the invention was made in this country by another who had not abandoned, suppressed, or concealed it," only the invention made in the U.S. can be granted a patent as an invention made first, to prevent a grant of a patent to other inventors.  This is a substantial discrimination against inventions made outside the United States and should be corrected.  Please explain the U.S. view on this point

(4)
Priority in the Paris Convention (In re Hilmer) (page 109 § 190)

There is a "Hilmer" doctrine in the United States.  Foreign applicants usually file applications, first in their own country and subsequently in the United States, thereby claiming priority under the Paris Convention.  Due to the "Hilmer" doctrine, such foreign applicants cannot prevent the patent grant from conflicting with applications filed before the actual filing date of any subsequent applications in the U.S., even during the priority period, and thereby may suffer a disadvantage.  This is against Article 4B of the Paris Convention which states that acts by a third-party in the priority period "cannot give rise to any third-party right or any right of personal possession".  This is also against Article 2.1 of the TRIPS Agreement which requires compliance with Article 4 of the Paris Convention.  Please explain the U.S. view on this point.

(5)
Copyrights (Pages 113-116 § 203-215)

It is stated in paragraph 204, page 113, that the U.S. ratified the WIPO Copyright Treaty and the WIPO Performances and Phonograms Treaty in March, 1999.  However, Japan understands that a notification of ratification for these treaties by the U.S. has not yet been circulated to the member countries of the WIPO.  Japan would like to confirm whether the U.S. has already ratified the two treaties as stated in the Secretariat Report.


Japan would like to request the U.S. to accede to the International Convention for the Protection of Performers, Producers of Phonograms and Broadcasting Organizations (Rome Convention, 1961), which has been ratified and acceded to by many developed countries, including Japan and the member states of the EC, as soon as possible in order to improve protection of the rights of performers and broadcasting organizations.


Japan would also like to request the U.S. to confirm its protection of the moral rights of authors so that it will be in full compliance with the obligations under the Bern Convention for the Protection of Literary and Artistic Works to which the U.S. became party in 1989.

(6)
Bilateral and Regional Intellectual Property Agreements (page 117 § 220)

It is reported that "the United States has signed a number of bilateral intellectual property agreements", and that "clauses related to intellectual property in these Agreements are tailored to the TRIPS Agreement;  in some cases they go beyond the provisions of the TRIPS Agreement".  Regarding "Japan Actions to be taken by the Patent Office" between the Japanese Patent Office and the U.S. Patent and Trademark Office (as specified in Table AIII.4), these actions are to be considered as those which the U.S. and Japan confirmed to undertake in the Framework Talks.  Japan has faithfully implemented what was confirmed under the Framework Talks.  However, on the contrary, the U.S. has implemented neither the introduction of an early publication system, nor the improvement of re-examination, for the past three and half years, even after the time limit promised by the U.S.  Japan strongly requests the United States to implement these issues completely and promptly.

14.
TBT (page 121 § 230)


How many standards in total existed in the U.S. at the end of 1998 (including those which are incorporated into technical regulations)?

According to paragraph 233, federal agencies are directed to use voluntary consensus standards in lieu of government standards.  Could the U.S. explain the reason behind this policy?

According to paragraph 236, firms from NAFTA countries can participate in the development process of standards of another NAFTA country.  Since non-NAFTA firms do not benefit from this privilege, can not such a privilege be considered as a discriminatory or unnecessary trade barrier?

15.
Sanitary and Phytosanitary Measures

In paragraph 239, reference is made to the fact that sanitary and phytosanitary measures which apply to domestic foodstuffs also apply to imported foodstuffs.  Does this mean that additional safety criteria could be applied to imported foods?

In paragraph 241, it is stated that, "[a]ny products that might be harmful to consumers are subject to regulatory action whether or not they exceed the defect levels", when referring to "Food Defect Action Levels".  Can we understand that an objective definition of "harmful" is required in this guideline?  Does the U.S. Government set down a time-limit for fulfilling its scientific verification of whether it be "harmful" or not?

In paragraph 253, it is stated that, "[c]ertain agricultural commodities must meet United States import requirements related to grade, size, quality and maturity".  Could the U.S. explain the grounds on which it establishes these regulations?  Does these regulations constitute inappropriate trade obstacles which are not in compliance with the WTO Agreement?

(4)
Japan has proposed quarantine measures on the export of oranges from Japan.  As the U.S. has not yet replied to our proposal, we would like to know the prospects of removing the bans on the export of oranges from Japan?

16.
Government Procurement (Pages 131-141)

(1)
Value of government procurement (§ 274)

The share of the production of the government procurement sector to GDP in the United States stands at more than 30%, although there has been a slight decrease in this figure during the 1990's (34.4% for 1992 and 32% for 1998).  Combined with the scale and steady growth of the U.S. economy, we cannot overlook the implication that this sector has on international trade.  Also, the value of goods procured by state-level governments amounts to 2.66 times higher than that procured by the federal government (federal-level:  35.5 billion U.S. dollars, state-level:  94.5 billion U.S. dollars), and this even if only 37 states currently open their government procurement markets to foreign suppliers.

We, therefore, hope that quick offers will also be made with regard to the remaining 13 States that are not in the scope of the WTO Government Procurement Agreement (the GPA), as well as with regard to seven major cities, i.e., Boston, Chicago, Dallas, Detroit, Indianapolis, Nashville and San Antonio, whose markets the United States has undertaken to open according to the bilateral memorandum of understanding with the European Union.  Please explain if the U.S. has any intention to make an offer with regard to these States and cities?

(2)
Tendering procedures (§ 282-287)

We recognize that electronic tendering procedures by way of computer networks have considerably developed in the United States.  On the other hand, the United States specifies the "Commerce Business Daily (or state journal in the case of state governments)" in Appendix II to the GPA, as the publication that the Contracting Parties utilize for the public notice of intended procurement under Article 9.1 of the Agreement, as well as for public notice after award of a contract under Article 18.1.  For our part, we believe that existing Article 13.1 must be amended if we are to allow tendering procedures through electronic means only.


Are the electronic tendering procedures, that are in place in the U.S., only available in addition to, or as an option for, the original announcement of procurement opportunities through publication and the original tendering system in writing?

(3)
Domestic review mechanism


As for the domestic review mechanisms regarding procurements by the federal and state governments that are subject to the GPA, including cases where a review body is a tribunal, how are these made public?  What kind of cases have been brought to the review mechanisms with respect to government procurements covered by the GPA, and how have these been dealt with?

(4)
Buy American Act (§ 288-291)

In the United States, there exist such rules that explicitly favor domestic products, e.g. the "Buy American Act", state laws restricting the use of foreign steel materials in public works and the Federal Land Transportation Aid Act regarding the priority use of U.S. steel materials.

It is reported that the Trade Act of 1979 secures these rules to be consistent with the GPA, and thus the Buy American Act only applies to certain government procurements that fall outside of the Agreement (para. 288).  In this regard, we would like to confirm that government procurements subject to the GPA are excluded from the application of the Buy American Act, including the "Buy State Provision".

Also, in view of the GPA's objective to allow the non-discrimination principle fully prevail by way of ensuring transparency with respect to government procurements exceeding certain limits, Japan strongly urges the U.S. to abolish this kind of protectionist rules as soon as possible.  And this is so much more so when one takes into account the U.S. role and responsibility as a major player in the international free trade arena.

Lastly, from the viewpoint of ensuring the non-discriminatory principle in the field of government procurement, we request that the U.S. list all of its state procuring agencies in the Annex of the GPA.

(5)
Panel on the Massachusetts State Government Procurements (§ 299)

The Panel on the Massachusetts State Government Procurement Act was established based on the requests from Japan and the European Union, which claim that the Act regulating state contracts with companies doing business with or in Myanmar or Burma violates the provisions of the GPA.  The Panel has currently been suspended since a federal regional court has decided that the Act is unconstitutional (on 22 June 1999, a federal high court supported this decision), resulting in the Act losing effect and thus discriminatory procurements by the State being suspended.

For our part, we shall continue to watch carefully the future developments of the domestic court judgement on this issue, even after suspension of the Panel.  If any changes occur to the status quo situation regarding the effectiveness of the Act, including the case where a decision by the federal regional court may be reversed, we intend to request the immediate resumption of the Panel.

Furthermore, we understand that, on political or diplomatic grounds, there exist other states in the United States that have similar laws or provisions requiring procuring state agencies not to transact business with, or to discriminate against, suppliers that do business with certain countries.  We insist that states that are covered by the GPA should abolish this kind of discriminatory provision if any.


Finally, if suppliers from a contracting country to the GPA are excluded from state procurements according to these laws, how does the U.S. foresee consistency with the non-discriminatory principle in the Agreement?

17.
Competition

(1)
The Protect American Jobs Through...Amendments Act of 1998 (page 149 § 323)

This paragraph indicates that the Act provides for the actions to be taken when harm is done to U.S. exports through anti-competitive conducts.  Please explain the details of this Act.  For example, what are the criteria for judging whether U.S. exports have actually been harmed?  What are the measures to be taken in such cases?


Please explain in detail which measures the U.S. competition authorities would take with regard to the monopolistic or oligopolistic situations in overseas market caused by anti-competitive practices.  How can one judge whether, in such cases, the situation concerned has actually harmed the U.S. trade?  What are the U.S. views on using not only bilateral and plurilateral cooperation agreements, but also a multilateral framework when dealing with these anti-competitive practices that have transborder dimensions.

(2)
Competition policy (page 142)

Japan recognizes that the U.S. Department of Justice has adopted a policy of applying U.S. Anti-trust laws to those practices that have been carried out outside the United States and that are considered to be harming the interests of U.S. exporters.  However, such a conduct should be regarded, from the viewpoint of its influence on the U.S. market, as an extra-territorial application of the U.S. Anti-trust laws on practices which merely have an indirect effect on the U.S. market.  Such an extra-territorial application impinges upon the sovereignty and interests of an importing country and is not allowed under international law.  Japan, therefore, strongly hopes that the U.S. will refrain from making such an extra-territorial application.

In order to strengthen its competition policy, Japan has been conducting an overall review of all of its exemptions from the application of the Anti-monopoly Act.  Through this process, numerous exemptions have been already abolished or modified to limit their scopes.  The remaining exemptions are also now under review for modifying their scope.  Japan would, thus, like to urge the U.S. to reduce its exemptions from the application of the Anti-trust laws, both at a federal and a state level.  Please also explain the current status of review for the U.S. exemptions, as well as the policy for review in the future?

18.
Agriculture, Textiles and Steel

(1)
Quantitative Restraints carried over from MFA (page 161 § 8)

A number of WTO Members, especially developing country Members, have expressed concern that the proportion of integrated textile and apparel products under restraint was very limited and that the U.S. integration programmes for the first and second stages are not commercially meaningful.  Japan hopes that the United States will make positive commitments to an effective integration for a third stage integration programme, recalling that the process of integration should be "progressive in character", as envisioned in the Agreement on Textiles and Clothing.

(2)
Agriculture

(i)
Export promotion (page 167 § 10)

The Report explains that export promotion is provided through the Market Access Program (MAP), which uses funds from the USDA's Commodity Credit Corporation (CCC).  We understand that, in July 1998, to prevent the grain price from declining, President Clinton announced a plan to purchase the wheat surplus through CCC for 250 million dollars and to provide it at no cost to the countries in need of food aid.  Can we conclude that the main purpose of this policy was to support the wheat price for producers, rather than to give food aid to other countries?  Could the U.S. explain how it classifies such payment within the scope of the Agreement on Agriculture (Green, Blue or Amber)?  Have exports under this scheme already been terminated?

(ii)
Production Flexibility Contract (PFC) (page 167 § 12)

(a)
To cope with the recent low grain prices, the U.S. introduced support measures for farmers amounting to approximately 6 billion-dollars, of which around 3 billion were added to the 1998 direct payments to farmers as part of a Market Loss Payment.  We understand that this payment is a direct income payment in the case of price declines.  Could the U.S. explain how it classifies such payment within the scope of the Agreement on Agriculture (Green, Blue or Amber)?  If this payment is classified in the direct fixed payments, does not this payment breach the upper limit (35.626 billion dollars) of the budgetary outlays specified in the 1996 Farm Law (the Federal Agricultural Improvement and Reform Act of 1996)?

(b)
Can a farmer having an agreement under the 1996 Farm Law receive direct payment, even if he or she has quitted agriculture?

(c)
Can we understand that newcomers are not entitled to receive this payment at all?  In other words, does this payment result in restricting new-entries into farming?

(iii)
Short-term loan scheme (page 168 § 17)

Because of the recent low agricultural products' prices, we understand that many farmers have been granted a short-term loan scheme by way of a loan rate.  However, to put it simply, when farmers apply this scheme, the stockholding rate of the Commodity Credit Corporation (CCC) will increase substantially.  How does the U.S. cope with this increased stockholding rate?  Or can we understand the rate does not increase substantially?  If so, why?

(iv)
Price supports for sugar, peanuts and tobacco (page 168 §19-20)

(a)
What has been the annual amount of subsidies paid for each product in recent years?

(b)
How these subsidies are classified in the WTO agreements (COA and SCM)?

(c)
Please provide detailed information for each program.

(3)
Steel (Annex III.3, page 174)

The increase of steel imports in 1998 was due to the strong U.S. domestic demand and the lack of capacity of the American steel industry.  It is Japan's understanding that, currently, the steel market has recovered, both in terms of production and price.  An arbitrary use of AD measures impede sound trade, thus Japan requests an adequate handling of the case by the U.S. authorities. Japan understands the political background surrounding this issue.  Nonetheless, it is concerned about the apparent tendency toward protectionism, including the submission of a bill that limits the import of steel into the U.S.  Japan requests an adequate handling of the issue.

19.
Trade Policies in the Services Sector

(1)
Financial services

(i)
Supervision of foreign banks (page 183 § 14)

In the United States, foreign banks are supervised by both the federal and the state governments.  We welcome that the financial inspections of those banks are now jointly conducted by the FRB and other related supervisory authorities in accordance with the "FBO Financial Supervision Program".  However, the points raised by the various supervisors differ, and Japan would like to request further improvements in this respect, including harmonization of the relevant rules and regulations.  Please explain the U.S. view on this point?

(ii)
Citizenship requirement for directors of financial institutions (page 190 § 31)

While all directors of banks licensed under U.S. national laws should, in principle, be U.S. citizens, this requirement may be eased for branches or affiliated companies of foreign banks at the discretion of the Comptroller of the Currency. Specifically, the Comptroller would only require more than half of the directors of those entities to be U.S. citizens.  At the state level, some of state authorities have lifted this kind of citizenship requirement.  However, some states have more restrictive regulations and Japan requests that these regulations be thoroughly abolished.  Please explain the U.S. view on this point?

(iii)
Japan-U.S. Insurance Agreement (page 190 § 32)

The United States insists that, out of the five criteria for terminating measures to avoid any radical change in the so-called third insurance sector - as set out in the "1996 Supplementary Measures by the Government of Japan and the Government of the United States regarding Insurance" - those criteria relating to the reform of the rating organization system and to product approval within the standard 90-day period have not been met.  Japan would like to stress, however, that Japan has been faithfully implementing the bilateral insurance arrangement and have satisfied all five criteria upon implementation of the rating organization reform as of 1 July 1998.  Japan would also like to point out that liberalization in the third sector will be completed by January 2001.

In this regard, both countries confirmed that, if neither side could conclude by having a common view as to whether or not the criteria had been met, each side would preserve its right to act in conformity with its own view.

(iv)
Liberalization of cross-state operations (page 182 § 11)

Whereas Japan appreciates that there is an increasing tendency for state authorities to allow a cross-state opening of branches by banks, Japan urges for the complete liberalization to be realized as soon as possible.

(2)
Telecommunications services

(i)
Harmonization of regulations at the state level (page 193 § 40)

Telecommunications services are regulated at both the federal and the state level.  Japan is concerned that each State has different procedures as well as different terms and conditions for certification and that the applicants must adapt themselves to the regulations of both federal level, as well as of all the states, in which they wish to provide services.  These differences de facto constitute a market entry barrier for carriers wishing to enter the U.S. telecommunications market.  The Government of the United States should take initiatives to integrate the state regulations in light of the trends to liberalize and globalize this sector.  Please explain the U.S. view on this point?

(ii)
Regulations on Dominant Carriers (page 195 § 50)

Even if a foreign carrier has "market power" in a particular foreign market, this does not necessarily mean that the carrier has "market power" in the U.S. market.  Therefore, regulations on a foreign carrier due to their dominance in another foreign market have no rationale and may result in unjustified discriminatory treatment against foreign carriers.  Such regulations may also have the effect to unfairly restrict foreign direct investment.  These regulations under the U.S. domestic law, which have no basis under the WTO Agreement, may be inconsistent therewith.  Please explain the U.S. view on this point?

(iii)
International Charging Arrangements of the Internet (page 197 § 53)

All costs for international leased circuits for the international Internet backbone between the U.S. and non-U.S. countries are charged to non-U.S. telecommunications operators and ISPs.  This provides an impediment to reducing the cost of the Internet access in countries other than the U.S.  The cost of network linking two countries is, in general, shared equally by both countries.  Nine telecommunications operators in the Asia-Pacific region released a statement on the cost sharing of the international Internet interconnection link between the U.S. and the Asia-Pacific region.  The APEC is also initiating a study on traffic flow and on the cost structure of the Internet.

This unfair business behaviour where non-U.S. telecommunications operators and ISPs are charged for all costs on international leased circuits is impeding fair competition and thus should be changed and improved.  Please explain the U.S. view on this point?

(iv)
Foreign participation in the U.S. telecommunications market (page 192 § 49)

A new FCC rule which took effect in February 1998 on the entry of foreign service suppliers basically exempts WTO Members from "Economic Competitive Opportunity (ECO)" test.  However, restrictions on foreign indirect investment of common radio station licenses remains.  Relevant sections of the Communications Act should be amended in light of ensuring implementation of the commitments of the U.S. under the WTO Basic Telecom Agreement.

Japan is also concerned about several substantial barriers, listed below, to a foreign carrier's entry into the U.S. market and would like to seek improvement.  Please explain the U.S. view on these points?

With regard to Section 214 for certification and Section 310 for a radio station license, the criteria such as "public interest" and "very high risk of competition" are not clear and the FCC has wide discretion to be able to refuse market entry for these reasons.

Although such factors as "foreign policy" and "trade concerns" are listed as elements of "public interest", licenses could be refused for these reasons unrelated to the applications.

Competing carriers are allowed to file petitions for licenses without rational reason, thus needlessly prolonging the application procedures. 

(v)
Benchmark Rules

In August 1997, the FCC adopted Benchmark Rules which set down an upper limit (benchmark) for the settlement rate of calls originating in the U.S.  This regulation took effect in January 1998, with a grace period of 1 to 5 years depending on the stage of development of the country in which the carrier is domiciled.  It took effect for Japan and other developed countries in January this year.  The FCC has announced that it will take mandatory measures against carriers that are unable to meet the benchmark standards.


Japan would like to request the U.S. to abolish such Benchmark Rules as there are certain problems on, for example, the following points:

-
they could become a de facto barrier to entry into the U.S. market;

-
they allow the U.S. Government to set down one-sided settlement rates in connection with its policy of regulations on new entry, whereas the settlement rate should be determined commercially;  and

-
there is doubt about their consistency with the various principles of the WTO Agreement, such as the MFN treatment.

(3)
Maritime transport services


Please explain the view of the U.S. on these points:

(a)
FMC

In paragraph 60, although actions taken by the FMC are only mentioned as measures to "correct or counterbalance adverse, unfair or discriminatory foreign practice", the actions, which are unilaterally taken by the U.S., should be regarded as having a character against the spirit of the WTO which gives priority to the principle of multilateralism.  Japan would like to seek the U.S. views on this problem.

(b)
Restriction on maritime transport services (domestic water-borne trade, § 61-62)


What sort of restrictions are there on maritime domestic transport services, except for requirements for shipbuilding, ownership and crewing, for example, license/permit for accession, admission/submission of fares, etc?

(c)
The Passenger Services Act of 1886 (page 199 § 61)

The Report states, "In general, the same requirement apply to the domestic passenger service under the Passenger Services Act of 1886".  Are the regulations on passenger transportation services entirely the same as those on cargo transportation services?

(d)
The Merchant Marine Act of 1920 (The Jones Act) (Pages 199-200 § 61-62)

Ships for coastal shipping services are required to be built in the U.S.  However, it is disadvantage for foreign shipbuilders to prohibit shipping companies from making use of ships built in foreign countries.  It is also disadvantageous to clients, such as in case of long distance maritime transportation from the mainland of the U.S. to the Hawaii islands due to the increase in cost for maritime transport by using the comparatively expensive U.S.-flag fleet.  Such restrictions should be removed and the problem raised in the course of reviewing exemptions concerning domestic maritime transport based on paragraph 3.(b) of the GATT 1994.  The U.S. Government is expected to actively contribute to ensuring a steady implementation of the review work.

(e)
The Maritime Security Program (MSP) (page 201 § 65)

It is obvious that continuation of the enormous subsidy of US$100 million annually over a period of ten years will distort free and fair competition.  Thus, the subsidy must be abolished.  Please explain the U.S. view on this point?

(f)
The Cargo Preference Measures, including the Alaska Power Administration Sale Act (page 201 § 66)

According to the Alaska Power Administration Sale Act of 1995, the export of Alaska crude oil must be carried by U.S.-flag vessels and crew members should be U.S. citizens.  The Act is condemned by a lot of countries as it is against the Ministerial Decision on Negotiations on Maritime Transport Services of 15 December 1993, which decided not to introduce new measures during the terms of negotiation, and also against the Decision on Maritime Transport Service of the Council on Trade in Services on 28 June 1996, which again decided not to introduce new measures during the terms of negotiation.

At the last TPRM for the U.S., the U.S. explained that such legislation did not violate the U.S. international obligations and that it would not improve its negotiation position, since oil from Alaska could not previously be transported in foreign vessels.  However as the Ministerial Decision states that participants "shall not apply any measures affecting trade in maritime transport services", no measures shall be applied whether it improves the U.S. negotiation position or not.  Japan requests that this measure be abolished.

The U.S. should abolish the Cargo Preference Measures which advantage the U.S.-flag vessels, and is consequently extremely protective.

For the reason of transparency, details and quantity should be announced concerning the cargoes subject to cargo preference requirements and concerning the cargoes actually carried on U.S.-flag vessels.

(g)
Retaliatory action by Federal Maritime Commission (FMC) (page 199)

The FMC is statutorily authorised to take retaliatory actions, based on the Merchant Marine Act of 1920, against foreign shipping practices that adversely affect U.S. shipping.

In September 1997, the FMC imposed unilateral sanctions against three Japanese shipping carriers, imposing fines of US$100,000 for each visit to U.S. ports, on the grounds of allegations with regard to the previous consultation system of Japanese ports.  It actually collected US$1.5 million (fines occurring in September) from those Japanese carriers in October 1997.

Although the U.S. and Japanese Governments reached an agreement on the Japanese port issue, the FMC did not take any other measures than freezing the action indefinitely.  Therefore, Japan requested the U.S. to completely withdraw the retaliatory action, which violates the MFN and national treatment clause of the Treaty of Friendship, Commerce and Navigation between Japan and the U.S., and then carried out bilateral meetings based on the clause of the Treaty in January and July of 1998.

On 28 May 1999, the FMC decided to remove the final rule and to order the Japanese and U.S. shipping companies to report Japanese port practices, but Japan's insistence that such retaliatory action is illegal was not changed.  Appropriate measures by the U.S. Government are requested.

(h)
Restrictions of customs brokerage services (page 202 § 69)


What other kinds of restrictions on customs brokerage services are there than the condition that at least one person in a business entity must hold a customs broker's licence?

(i)
The Ocean Shipping Reform Act of 1998 (page 202 § 71)

The Act remains a scope for the FMC to excessively intervene tariffs. Based on the principle for the freedom of shipping in international trade, the government provision for shipping activities on a commercial basis should be limited to a minimum.  Japan should, therefore, continue to carefully observe the FMC's actions to ensure that there is no excessive intervention by the FMC after the Act's entry into force.

(4)
Professional Services (page 211 § 89 and 91)

(a)
Uniformity should be established among states with respect to license and qualification requirements for each profession when accepting foreign professional service suppliers.  Please explain how the United States envisages to cope with this point?

(b)
Japan requests the United States to present the current status of mutual recognition arrangements at state level.

(c)
Residency and citizenship requirements in certain states, with respect to professional services, should be abolished.  Does the United States have any intention to abolish these requirements?

(5)
Legal services (page 213 § 89 and 90)

(a)
It should be noted that, in the United States, foreign lawyers are allowed to practice in only about 20 states, as well as the District of Columbia.  In all of these 20 states, plus the District of Columbia, a certain period of practicing experience is required.  Only two states require three years of experience, another two states require four years of experience and the 15 other states, plus the District of Columbia, require five years of experience.  Two states only allow inclusion of experience periods in a third country, whereas the others do not:  they only allow inclusion of the period of practice in the country where the person is qualified.

For the purpose of promoting the liberalization of trade in services, all the states should accept foreign qualified lawyers and all the states, plus the District of Columbia, should reduce the period of practice to three years.  Japan welcomes the explanation on the current status of liberalization efforts.

(b)
The last sentence of paragraph 96 states, "foreign lawyers may enter into partnerships with American lawyers in any U.S. states".  Does this mean that foreign lawyers are entitled to enter into partnership with American lawyers without being qualified as FLCs or U.S. lawyers?  If so, what kind of activities are such foreign lawyers allowed to do?

20.
Others

(1)
Automobiles

There are still examples where domestic automobiles are favored over imported automobiles.  For example, the "American Automobile Labelling Act" implicitly encourages the use of NAFA parts, and under the CAFE (Corporate Average Fuel Economy), domestic and imported automobiles are placed under different disciplines.  Furthermore, companies are obliged to undergo unnecessarily burdensome work to fulfill these requirements.  Japan requests the U.S. to address these issues adequately.

(2)
Re-export control

The U.S. Government mandates foreign firms to obtain authorization from the Government when they re-export certain goods, such as:  (a) originating in the U.S.;  (b) containing US-originated parts;  or (c) produced by U.S. technology.  Such a requirement apparently constitutes an extraterritorial application of the U.S. laws and is inconsistent with international law. Japan requests that such requirement be abolished.  In addition, until its abolishment, the following transitional measures should be taken:  (a) in light of the fact that for non-U.S. companies it is difficult to obtain information on the re-export regulation, the U.S. should strengthen its efforts to publicize such information, and in a case where a company cannot be expected to know a specific requirement, it must not be held liable;  (b) the U.S. should publicize as a guideline the methodology that the DOC uses in calculating the ratio of software and technology incorporated in a product;  (c) companies should be allowed to utilise the de minimus level according to the above guidelines. 

(3)
Metric system

Considering the impact of the U.S. market on the world, Japan strongly requests that the metric system (the SI unit), which is the global standard, be utilized more broadly by the U.S. government and American businesses.  We note that the U.S. committed itself on this issue in the 2nd annual report of the SII (Structural Impediments Initiative) in 1992.

(4)
Procurement of supercomputers from Japan

The anomalous action taken by the U.S. Government with respect to the procurement of a supercomputer by the National Center for Atmospheric Research - such as a letter implying dumping prior to the initiation of a formal anti-dumping investigation - may be inconsistent with national treatment and other provisions of the WTO Agreement.  Japan has requested the U.S. to explain the factual circumstances regarding this matter in bilateral consultations, and will continue to seek assurances that such irregularities will not be repeated.

NORWAY

Anti-dumping and countervailing measures (page 62-)

The distribution of countervailing orders by product category are shown in Chart III.7.  The dominance of base metals in particular suggest that certain industries for too long have been allowed to set the U.S. agenda in this area.  This slows down the introduction of new and more cost-efficient technology directly by penalizing imports based on more modern technology.  There is also an indirect negative effect as the mere existence of the anti-dumping instruments creates a threat that acts as an impediment to the introduction to the U.S. market of new products.  In this context, it is also disturbing to note that there was an increase in new cases in 1998, once again initiated mainly by sunset industries, after three years when the number of new cases had been encouragingly low.  On this basis, while regretting that the Secretariat's report was somewhat superficial on this issue, we would like to ask the U.S. representatives what is currently being done in order to limit the influence of sunset industries on U.S. anti-dumping policies?

Section 301 (page 84-)

Section 301 of the Trade Act of 1974, provides relatively comprehensive power of attorney to impose trade measures on foreign countries, in cases where U.S. authorities believes that foreign countries maintain an act, policy or practice that violates U.S. rights or benefits under trade agreements, or is unjustifiable, unreasonable or discriminatory and burdens or restricts U.S. commerce.  We would like to express our concern over this legislation, as it provides opportunities to impose trade measures in an arbitrary way.

Shipbuilding (page 106-)

The OECD Shipbuilding Agreement concluded in 1994, which is meant to eliminate all direct support and to combat injurious pricing practices, is mentioned in the Secretariat report on page 106.  Norway would appreciate some information on the current status of the ratification process of this agreement in the U.S?

Intellectual Property Rights (page 107-)

Norway believes that, in order to achieve a truly global system for protection of intellectual property rights, it is necessary to harmonize the procedures in national IPR laws.  Accordingly, we would like to know whether the U.S. will consider changing its patent legislation so as to adopt the "first to file" principle for claiming patents?

Norway is considering introducing a system of differential patent application fees depending on the size of the enterprise.  We have been told that the USPTO already practice a similar system.  What experiences has the USPTO in general drawn from this practice?  Has the practice led to any problems because applicants have claimed that they belong to a different category to save application fees?

Government Procurement (page 131-)

Since the last review of the GPA, the United States has concluded agreements with both Norway and Switzerland, and these two countries are no longer exempt from MFN treatment for procurement of goods and services at the sub-federal government and public utilities level.  Will the U.S. initiate agreements with other countries as well in an attempt to abolish exceptions from the MFN treatment for procurement of goods and services at the sub-federal and public utilities level?

Buy American Act (page 136-)

With regard to government procurement, the U.S. has in force legislation which gives preferential treatment to domestic products and suppliers.  This legislation seems to violate the basic principle of non-discrimination often advocated by the U.S. in different WTO-fora.  Will the U.S. amend this legislation in line with commonly accepted principles of international trade?

Article XXIII is the general exemption article of the Agreement on Government Procurement.  Will the U.S., as a matter of transparency, issue a list of all products and procurements classified as "indisable (exempt) for national security or for national defence purposes"?

Textiles (page 159-)

U.S. quantitative measures on textiles and clothing remain substantial and their liberalization falls short of liberalizations implemented by other countries, including Norway.  On this basis we would like to ask if further measures are being contemplated by the U.S. authorities in order to open up the U.S. market for such products?

Agriculture (pages 163-169)

(Para 4) With regard to methods of tariff quota administration, could the U.S. Delegation describe the system as such including whether the same methods are used for all product categories?

(Para 6) How can import permits for plants, animals and animal products be obtained;  which criteria is to be fulfilled, validity period, etc?

(Para 7) Could the U.S. Delegation provide more details on the licensing system for sugars and certain dairy products?

(Para 10) Could the U.S. Delegation provide more information with regard to the funding of costs of overseas marketing and promotional activities, both of brand and generic promotions?

(Para 23) Exemptions of excise taxes;  which types?

Preferential agreements (page 36, Box II.2)

-
Which agricultural products with MFN tariff rates exceeding zero per cent are subject to zero duties under the GSP scheme or other preferential agreements?

-
Are there any quotas or quantitative limits within these schemes?

-
Are there any differences in the preferential schemes granted to the different groups of countries mentioned in Box II.2, page 36?  And if so, which ones?

Maritime transport services (pages 200-203)

(Para 62)  The Jones Act provides a protected market not only for U.S. domestic ship operators, but also for U.S. shipbuilders.  However, as an exemption to the rule, there is in para. 62 referred to that foreign companies are allowed to establish shipping companies in the United States as long as they meet the Jones Act requirements.  Could the U.S. Delegation give information to what extent such foreign shipping companies actually are present in the U.S?

(Para 64)  In para 64 the cost and tax disadvantages of flying the U.S. flag are described.  To what extent does the manning rules i.e. the number of seafarers required on board U.S. vessels, contribute to creating the cost differential?

(Paras. 69 & 72)  In para. 69 it is stated that "there are no measures limiting the provision of maritime transport auxiliary services except for the provision of a brokerage services".  However, in para, 72 last sentence, it is stated also that non-vessel-operating common carriers (NVOCCs) that are not in the U.S., must meet a higher bond amount (US$150,000 versus US$75,000).  Could the U.S. Delegation comment on this, as the latter requirement may have a potential for being discriminatory?

(Paras. 70 & 72)  The Ocean Shipping Reform Act of 1998 (OSRA) was passed in October 1998 and put into effect from 1 May 1999.  This new law is aimed at being pro-competitive, and is based on immunity from antitrust prosecution.  We would like to have confirmation from the U.S. whether they consider this new legislation to represent the most appropriate solution, and that there neither for the time being, nor in the near future, will be a need for reviewing this legislation?

(Para. 73)  We have with interest noted that the questions of lifting some of the Jones Act restrictions have been raised from time to time by interested parties in the U.S. as described in para. 73.  We have seen various figures regarding the extra cost incurred by maintaining the Jones Act restrictions, and would therefore be interested to know if the U.S. administration has produced such figures?

(Para. 74)  According to para 74, the U.S. is observing a standstill agreement.  However, it is questioned whether the restrictions on transportation of Alaskan oil are in conformity with the WTO standstill agreement.  In addition to advocating adherence to the standstill commitment and principle, we would appreciate any information on how this trade has developed since 1995?

CHILE

Agriculture

The simple average MFN tariff rate applied by the United States fell from 6.4% in 1996 to 5.7% in 1999.  However, in the same period tariff protection increased for agricultural products, prepared food, live animals, beverages and tobacco, which means increased protection for a large proportion of Chile's exports.  This is a result of the process of quota tariffication undertaken in accordance with WTO commitments.  Chile would like to know whether the MFN tariff applicable to agricultural products will go on increasing in the future.

Tariff protection for a broad range of agricultural products, including live animals, meat products, prepared food, beverages and tobacco, increased between 1996 and 1999 to reach the current level of 10.7%.  This is more than twice the average for industrial products which amounts to 4.7%.  These measures are seriously affecting the developing countries which export agricultural products and especially those which add value to these exports.  What is the United States doing to open up its market uniformly to all products coming from abroad?

The United States applies a system of marketing orders to certain agricultural products, including grapes, kiwi and other fruit, under which restrictions are imposed on their marketing through the application of minimum quality requirements which are checked at the port of entry.  Is the United States considering modifying this system so that market conditions are not artificially affected?

Tariffs

The application of specific duties affords greater protection to lower-value products, thereby making it possible to stabilize domestic prices against fluctuations in the international prices of those products.  If a country intensively exports agricultural products and their price falls, that country, instead of being able to benefit from its greater competitiveness, finds that its exports to the United States have become more expensive, since it has to pay a specific duty whose ad valorem equivalent varies from approximately 40 to 232%.  Does the United States intend to stop applying specific duties within the near future?

It is stated that the dispersion of tariff rates encourages exporters and importers to reclassify products within the Harmonized System (HS) so that they are subject to lower tariffs.  What is the procedure for reclassifying products in the HS?

Import licences

The Secretariat Report indicates that import permits for plants and some plant products are issued only to firms or individuals resident in the United States.  What is the reason for this?


Please provide a better explanation of the APHIS criteria for issuing import permits


What is the justification for the special treatment granted to Canada exempting it from these permits, inasmuch as the four reasons given do not seem to be totally objective?

Rules of origin


With regard to the application of its rules of origin, could the United States provide information on the verification proceedings that have been carried out?  In particular, we would like to know what, in actual practice, is the activating procedure, what products have been affected and their origin, and the frequency of the proceedings.

Anti-dumping


What types of economic/econometric analyses are used for assessing injury?


What methodology is used for calculating the exporter's profit margin?


Do the injury analyses include the effects on third parties, such as industrial users, consumers, and others?


Are databases or information other than that provided in the petitions and by the parties available for the injury analysis?


When is the constructed price criterion used in investigations under Article 2.2 of the Anti-Dumping Agreement?  Is there any preference as regards the use of the constructed price or the third country market criterion?


What sampling methods are used?


Is the United States prepared to eliminate anti-dumping measures in a possible free trade agreement of the Americas (FTAA)?

Anti-dumping and countervailing duties


Chile would like more information about the "sunset review" procedure and wishes to know whether the United States envisages expediting the review process in order to get results more quickly.  It is specifically concerned about the case of Chilean carnations since for the last 12 years these have been the subject of an anti-dumping measure and countervailing duties which have excluded them totally from the United States market and are now the subject of a full review.

Subsidies

According to para. 109 of the Secretariat Report, several federal government agencies, as well as a number of State and local ones, are assisting exporters by providing guarantees, loans, etc.  To what extent is this aid consistent with WTO rules?

The Government of Chile feels obliged to express its disquiet and concern at the existing subsidy situation at all levels of government administration.  Chile would like to receive information from the United States about the future of its export subsidies, whether or not notified to the WTO.  Similarly, it would like to know how the United States proposes to deal with the question of subsidies in the multilateral negotiations on agriculture in the WTO and the FTAA.


Would the United States please explain the operation of the Foreign Sales Corporations and demonstrate their consistency with the WTO Agreements.

Investment


With reference to NAFTA Chapter 11, we would like to know the position of the United States as regards a possible modification or interpretation of the rules relating to expropriation and the possibility of appeal and compensation.


How does the Government of the United States assess the functioning of the NAFTA investment chapter?


Could the United States explain the relationship between NAFTA and other agreements, for example the Softwood Lumber Agreement between Canada and the United States?


How does the United States propose to approach this question in future agreements?

Other questions


Could the United States please explain the tariff and non-tariff treatment accorded to used goods?


What tax concessions (e.g. exemption from income tax) are enjoyed by companies established in foreign-trade zones?


What policy will the United States adopt with respect to the port charges it applies to imports?

EUROPEAN UNION

Report by the U.S. Government

Para. 52

Could the U.S. elaborate further on the position they have outlined in para 52.  How do they envisage this being taken forward in the New Round?  In particular, does the U.S. agree that there is need for clarification of the relationship between MEAs and WTO rules.  And, how do President Clinton's comments relate to the U.S. position in the (suspended) on-going negotiations of the Biosafety Protocol to the Convention on Biodiversity?  And to biotechnology in general?

Para. 53

We agree that identifying positive synergies between trade and environment is important, especially as regards market access.  Will the U.S. be supportive of the Community's proposal for reducing tariffs for LDCs at Seattle?

Para. 53


Does the U.S. envisage including the elimination of export credits when removing or reducing trade distorting measures in the agriculture sector?

Para. 54


Has the U.S. any specific ideas on how to ensure close working links between trade and environment officials at an international level?  How does the U.S. ensure such coordination within the U.S. Administration?

Report by the WTO Secretariat

Page 20 § 9 

Since the legal regime for services, investment and intellectual property and to some extent also for goods is a mix of federal and state laws and regulations, is the U.S. Administration prepared to seek the necessary negotiating and legislative authority in those areas where this would be necessary in order to conduct the next round of WTO negotiations?

Page 64 § 60

It may be useful to provide further explanation on how AD/CVD sunset reviews are conducted and how the changes in market conditions are taken into consideration, also in light of the fact that there are some measures, still in force, which date back over two decades.

Page 64 § 62


How do the United States intend to implement the recommendation of the panel on Dynamic Random Access Memory Semiconductors (DRAMs) of one megabit or above from Korea (WTO document WT/DS99/R of 29 January 1999) that the United States “bring section 353.25(a)(2)(ii) of the DOC regulations, and the Final Results Third Review, into conformity with its obligations under Article 11.2 of the AD Agreement”?

Page 108 § 186


Please explain how the U.S. Government ensures adequate remuneration for use of patents by U.S. Government authorities?

Page 112 § 200-202


Are geographical indications that are not registered under the Federal Principal Register entitled to protection under relevant laws and regulations on labels?  What are the administrative and enforcement competences of the BATF, the Food and Drug Administration and the U.S. Department of Agriculture in relation to the protection of geographical indications?

Page 113 § 204


Please explain how the U.S. implemented Article 6bis of the Berne Convention to which it is a party?

Page 121 § 231

This paints a much too positive picture of U.S. transposition of ISO and IEC standards.  The ISO 9000 family of standards consists, at the moment, of approximately 20 standards.  This should be compared to ISO total catalogue of standards, which is over 5000, and the U.S. has a very bad track record of transposing them.

QS 9000 is also a good example of how U.S. automotive industry has departed from established international best practice and it is not until recently that QS 9000 has been aligned to ISO 9000.

Page 122 § 233

This covers only the federal level leaving the individual states to create their own standards.

Page 122 § 235

Here it should be mentioned that OSHA, contrary to the WTO/TBT Agreement, does not accept international standards under their product certification programme.

Page 124 § 249

It may be useful to expand on the timeframe for APHIS decisions with regard to imports of fruits and vegetables in the U.S.  It may also be useful to consider the limitations on ports of entry for citrus fruits.

Page 132 § 275

At a sub-governmental level the number of entities covered by the GPA could be increased, with a positive effect of expanding the global coverage and effectiveness of the Agreement.  Are there any ongoing discussions between U.S. federal authorities and sub-federal and other entities in order to encourage them to join the GPA?

Page 136 § 288 et seq.

“Buy American”, and other similar rules represent several billion dollars worth of lost market opportunities to EU companies.  These exceptions have trade distorting effects on a free and efficient market.  Is the U.S. prepared to review and roll back “Buy American” restrictions in the context of further negotiations?

Page 138 § 292

The sanctions maintained by the U.S. vis-à-vis most EC Member States appear to have been motivated by the applicability of Article 36 of the EC Utilities Directive to the telecommunications sector.  On 3 June 1999 the European Commission issued a notice effectively excluding virtually the whole telecommunications sector from the scope of the Directive.  In view of this development, could the United States indicate the rationale for continuing its sanctions?  Could the United States indicate when it will abolish them?

Page 140 § 299

The Burma/Massachusetts dispute in the WTO has been suspended.  Nevertheless, the EC remains concerned about the wider issue of sub-federal selective purchasing measures, which continue to exist.  Could the U.S. provide further information on the mechanisms used by the federal authorities to avoid sub-federal authorities adopting legislation inconsistent with the GPA?

page 196 § 51 

In the field of satellite communications and allocation of frequencies, the market access policy should result in an open, timely and non-discriminatory licensing.  It would appear that the licensing process should not:

-
be based on broad and vague conditions and criteria;

-
subject foreign satellite systems to over regulation;

-
delay the entry of systems ready to enter the market as a result of burdensome conditions, like an excessive relocation cost burden;

-
treat differently like services.

It would be helpful if the U.S. could elaborate on the implementation of the WTO Basic Telecommunications Agreement in these respects.

POLAND

About 50% of Poland's exports to the U.S. is covered by the U.S. GSP.  The system expired at the end of last month.  Its renewal will be dependent on decisions by the U.S. Congress and by the U.S. President.  Poland is concerned that such decisions will be taken only after the summer recess which would result in a suspension of the system for a period of three to four months and in consequence in a decrease in exports of some goods.  Please provide information on when a final decision on the matter can be expected and whether the system will be renewed by one year (financial) or by two or three years.


Please provide information whether the U.S. intends to maintain import quotas for textiles and clothing from Poland and from other WTO members until 2004 (in accordance with the ATC) or will the U.S. fully liberalize some categories of products especially clothing at an earlier date.


Please provide information whether the U.S. intends to introduce changes to the present system of administration of tariff quotas on imports of cheese from various countries including Poland.  Poland's specific interest is focused on the possibility of making more flexible the way the so-called historic tariff quotas are utilized.  Poland considers that the present regulations and rules excessively protect those to whom the quotas have been allocated.

BRAZIL

Tariffs peaks

According to the Report by the Secretariat the simple average applied MFN tariff rate is 5,7% in 1999 and expected to fall to 4,6% once the Uruguay Round and ITA tariff cuts are fully implemented.  Notwithstanding, 5% of the MFN tariffs involve rates that exceed three times the overall average.  Such tariff peaks affect agricultural and food products and textiles, clothing and footwear (page 45 § 2).

The average for agriculture is 10,8%, and 42% of the duties applied are non-ad valorem.  The results are that these products are benefiting from higher than average protection and higher percentage of tariff peaks (page 163 § 3).  Tariff quotas also apply to agricultural products, with simple average tariff rate estimated at 9,5%, while corresponding average out of quota tariff is set at 55,8% (page 163 § 4).

Brazil is a traditional exporter of agricultural and food products as well as textiles and footwear as many other developing countries.  Since one of the main objective of the WTO is to guarantee a better market access to developing countries, we would like to know whether, either now or in the context of a new round, the U.S. could offer some solution to this systemic question of market access.

Recent press report sustain that the U.S. authorities would not favor a new round in tariffs based on automatic tariff cuts, by means of formulas or bands, because the U.S. wants to preserve the existing tariff peaks.  This of course would constitute a major disincentive for developing countries to engage in negotiations.


Is the U.S. planning to maintain tariff peaks at current levels?  If the statement is correct would it also apply to products listed as agricultural ones?

Tariff escalation

The magnitudes of the simple averages of applied MFN tariffs shows that tariff protection in 1999 was higher for finished goods than for semi-finished and for raw materials.  Tariff escalation means that the level of effective tariff protection increases as goods undergo further processing, and tends to promote primary and semi-finished goods, slowing the move to higher value added production (page 52 § 19).

Brazil is exporting to the U.S. many products affected by tariff escalation.  Since this is another systemic question in the area of market access, Brazil wants to express its concern with a practice that is impeding developing countries to move to a more valued added type of exports.  Is there any plan from the U.S. to handle this situation?


Is the U.S. open to consider proposals that tend to establish a level playing field for these products or cluster of products?

Orange juice - specific duties

Specific and compound duties are a feature of the U.S. tariff.  In 1999 they account for 12,9% of all tariffs and apply mainly to agricultural products, prepared food, footwear and headgear, chemicals and chemical products, textiles and base metals.  More than 80 of the top ad valorem equivalent duties range from 40,6% to 232,2% (page.48 § 12).

The main problem of Brazil in this area is related to orange juice.  Imports of this product in the U.S. are subject to the application of a specific tariff related to volume, corresponding to an ad valorem tariff of around 49%.  This measure, aimed to protect domestic producers, is obstructing imports and hampering internal consumption.


Is the U.S. envisaging any measure to reduce these distortions?  Or is this issue "unnegotiable" as was the case in the Uruguay Round?  Again, in the case of Brazil, such an attitude would undermine the value of any future negotiations.

Sugar

Sugar is subject to the raw cane sugar tariff rate quota or to the refined sugar tariff rate quota.  To be eligible for a TRQ countries must obtain a Certificate of Quota Eligibility or a Special Sugar Certificate (page 57 § 36).

With minimum price guarantees to domestic producers and through tariff quotas to imports, the U.S. is supporting an artificially high price for sugar, protecting and promoting internal production of beet sugar, but also distorting international prices.

Brazil, one of the largest producers and the biggest exporter of cane sugar, is being discriminated in the administration of the quota allocation system.  This system is allocating to the three main world producers only 25% of the sugar cane quota, but is allowing non-traditional exporters to buy sugar in the international market to re-export to the U.S.


Is the U.S. planning to address this discriminating system that is rewarding dubious practices and disregarding the competitiveness of the suppliers?  Is there any plan to deregulate the U.S. sugar market?

Fruits

In addition to strict regulations, the safety of U.S. food products is safeguarded through pre-market clearances, mandatory production practices, inspections, and random ongoing sampling.  The food safety standards that apply to domestically produced foods also apply to imported foods (page 123 § 239).

Brazil is a traditional competitive fruit exporter, but excessive phytosanitary measures and import licensing requirements practically banned imports of these products from Brazil to the U.S.  The main problem in this area is the long process to obtain the risk free certificate.  The case of papayas is a good example of the difficulties of the whole process, taking almost six years, when similar process for other countries takes only three years.  This delay in the certification process is becoming an important barrier to trade, since its costs and time length impede the flow of trade.


How does the U.S. plan to address this situation that is discriminating products that are highly competitive in the international market?

Shrimps

Following the environmental regulation enforced under the Endangered Species Act it is prohibited to import shrimps and shrimps products harvested with commercial fishing technology that may adversely affect sea turtles.  Shrimps imports are prohibited unless the USDA certifies that the nation has adopted a comparable program to protect sea turtles.  Imports not certified are allowed by boats using turtle excluder devices provided they are accompanied by certification from the harvester and the government of the exporting country.  This practice has been the object of a dispute in the WTO that found that the ban was inconsistent with GATT rules.  The period of implementation would be 13 months from 25 November 1998 (page 129 § 266).

Brazil is under the certification system, since 1992, but was excluded for exports several times after the visit of technical missions, despite the fact that the Brazilian Government has implemented a specific law through IBAMA obliging Brazilian boats to use TEDs.  After the WTO panel, Brazilian exports are under a waiver and under the submission of periodic verification.

The uncertainty created under this situation is affecting exporters and undermining the evolution of trade relation between Brazil and the U.S., since the USTR declare that it is committed to ensuring that U.S. environment laws remain firmly in place.


How does the U.S. intend to address the persisting negative effects of this practice?  Does the U.S. intend to fully comply with the results of the panel?

Bovine and swine meat - sanitary and phytosanitary measures

In the U.S., responsibility for food safety is shared among several federal government agencies and departments in cooperation with state and local governments (pg. 123).  Meat and poultry products can only be imported from countries and plants approved by the U.S., with the Federal Meat Inspection Act requiring countries to impose inspections requirements equivalent to the U.S. (page 125 § 249).

Brazil is a traditional exporter of bovine meat, but the U.S. is not accepting Brazil as free from animal diseases, neither accepting some states as disease free zones as the Office of Epizootics is doing.


How is the process of adapting the U.S. legislation to the rules of the SPS Agreement in the area of regional certification? 

Poultry meat and soya beans and soya oil - support programs

The Export Enhancement Program - EEP was re-authorized until the year 2001.  The purpose of the program is to enable exporters to offer prices that are competitive with those being offered by other countries' exporters in selected foreign markets.  Commodities eligible for assistance are wheat, wheat flour, feedgrains, rice, vegetable oil, frozen poultry, barley malt, pork and eggs (page 167 § 8).

Brazil is also one of the biggest exporters of poultry meat, but its exports, mainly to the Middle East, have been heavily affected by the EEP export subsidy, re-introduced in 1998 allegedly to compensate the EC's export subsidies.  How does the U.S. envisage to handle this situation that discriminates against a country that is exporting agricultural products without subsidies?

Other area of concern to Brazil is the use of the EEP to support exports of soya oil. Brazil is a leading exporter of this product, but has been affected by U.S. subsidies in the past.


How does the U.S. plan to avoid the negative and trade distorting effects of these subsidies?  Does the U.S. agree to support a "subsidies war" in detriment of developing countries' participation in international trade?

Textiles

The ATC provides for the gradual and complete integration of textiles and clothing products into WTO rules over a ten year transition period.  While integrating products from the four required categories in the first and second stages, the integration of products was concentrated in yarns and was least noticeable in clothing (only 12,4% of the volume of imports integrated).  In the first integration stage, the products involved were not subject to quotas and hence no restriction was eliminated.  In the second stage 24 categories have been integrated some of them of interest to Brazil (page 161 § 8).


Is the U.S. planning to incorporate more categories related to clothing in the third stage of the ATC program?

According to the Secretariat's Report, new textile rules of origin became effective 1 July 1996, for products requiring a certain degree of assembly (where the final garment was assembled), and for products that require minimal cutting and assembly, as towels and sheets (where the fabric was woven) (page 55 § 28).  An agreement was reached with the EU in 1997, but was subject to bilateral consultations in the WTO, because under the new rule some products were no longer recognized as having EU origin (page 161 § 11).

An agreement between the U.S. and the EU that removes quotas to Asian fabrics and allows imports of European products without discrimination will harm Brazilian products, a traditional exporter of these products.


How will the U.S. evaluate the impact of this decision on traditional exporters?  Will the U.S. consult with interested parties?

Steel

Of the 72 anti-dumping investigations initiated between 1996 and 1998, 54% involved steel products, following a pattern observed in the past twenty years (page 68 § 69).  The number of anti-dumping duty orders in effect on 1 January 1999 was 297, 41% of these were on iron and steel (page 70 § 70).

There were 18 countervailing duty investigations initiated between 1996 and 1998, and 13 of these involved steel products.  There were 51 CVD orders in effect on 1 January 1999, and 58% of them applied to steel product (page 72 § 74).


How does the U.S. explain such a concentration of AD and CVD on the steel sector?  Would this not indicate simply that the U.S. steel industry is not competitive as compared to producers from different countries and continents?

Brazil views this situation as an example of a protectionist policy toward an industry that is loosing competitiveness.  Does the U.S. plan to increase the level of exposure of its steel sector to international competition?

TURKEY

With respect to the dispute settlement, the U.S. has been the biggest beneficiary of the WTO system in obtaining successful results against its foreign trading partners.  In fact in the U.S. Government's Report, page 9, it is stated that U.S. has been the most active user of dispute settlement in the WTO and it has reached favourable results in 20 of the 22 cases so far for either by successful settlement or panel ruling.


This being the case, how does the U.S. reconcile unilateral actions that may be taken under Section 301 of the U.S. Trade Act against its trading partners, with the WTO provisions especially those provisions relating to Dispute Settlement Understanding?  We are aware that the U.S. has seldom resorted to this measure.  Would the U.S. clarify its justifications in this regard?

Although it was originally envisaged that the Harmonization Work Programme for non-preferential Rules of Origin would be completed within three years of initiation, negotiations to this end have not been able to bring about the final results.  The lack of common understanding in this regard has prolonged the settlement of a number of legal and practical problems, which are a source of concern to the Turkish Delegation.

It is the view of this Delegation that until the Work Programme is completed, Members should refrain from introducing national arrangements that create restrictive, distorting and disruptive effects on international trade.  Frequent changes to these arrangements could also give rise to uncertainty for the exporters.  We, therefore, attach importance to the successful completion of the Harmonization Work Programme.

Within this context, we would like to ask the U.S. what is the current situation for the implementation of the U.S. requirements on non-preferential rules of origin so far as textiles and clothing are concerned and what are the future plans for them?  Likewise, could the U.S. briefly state its assessment regarding ongoing efforts towards harmonizing non-preferential rules of origin?

Questions on Dumping and Subsidies


How do the U.S. anti-dumping authorities examine, during a review investigation initiated under Articles 11.2 and 11.3 (sunset review) of the Anti-Dumping Agreement, whether the injury will continue or recur if the definitive anti-dumping duty is terminated?  What are the criteria used under these circumstances?

In Article 15 of the Anti-Dumping Agreement it is stated that special regard must be given by developed country Members to the special situation of developing country Members when considering the application of anti-dumping measures under the Anti-Dumping Agreement.  


Turkey would like to know how the U.S. interprets this provision.  In relation to this Article, Turkey would like to know also how the U.S. anti-dumping authorities interpret Article 9.1 of the Anti-Dumping Agreement with respect to the application of lesser duty rule.

Under the provisions of Statement of Administrative Action (SAA) 888-89, if companies have a long track record of not using a subsidy programme, the mere availability of the programme should not, by itself, indicate likelihood of continuation or recurrence of a countervailable subsidy.  Nevertheless, SAA 888 also provides that as long as a subsidy programme continues to exist, the Department should not consider "company" or "industry" specific renunciations of countervailable subsidies by themselves, as an indication that continuation or recurrence of countervailable subsidies is unlikely.  Could the U.S. provide clarification on how the U.S. authorities determine the likelihood of continuation or recurrence of a countervailable subsidy in a sunset investigation, if the companies in question have a long track record of not using a subsidy programme?


Could the U.S. explain whether or not the Department of Commerce makes adjustments to the net countervailable subsidy rates for programmes that exist, but were modified subsequent to the CVD order, in a sunset investigation?  If so, how are these adjustments made?

The U.S. initiated dumping and subsidy investigations on certain import products from Turkey simultaneously, and consequently imposed two sets of additional levies as anti-dumping and countervailing duties concurrently.  Would the U.S. clarify its methodology for calculating the margins for additional duties simultaneously for the same product so far as dumping and subsidy investigations are concerned?  What criterions has the U.S. established in calculating simultaneously these two separate margins for the same product in a transparent manner?

The Secretariat's Report, page 68, points to the fact that of the 72 anti-dumping investigations initiated between 1996 and 1998, 54% of the total cases involved steel products.


We would welcome further comment from the U.S. on this subject as many members may have concern over the trend for protectionism in the U.S.

MALAYSIA

Anti-dumping

Background

The Administrative Review of the existing AD duty in the U.S. is carried out at the request of the local industry or interested parties.  This is done annually.  The review allows for the retroactive application of the AD duties and the difference between the existing rate and the newly determined rate is then applied on the Malaysian manufacturer.  If the new AD duty is lower, the difference is returned with interest and if the new AD duty is higher, the difference is paid by the Malaysian manufacturer.

Issue 1:

This Administrative review is a burden to the local industries, both in terms of legal consultation fees and the time involved in filling out the questionnaire and the preparations for the verification.

Issue 2:

The time taken to refund the Malaysian manufacturers.


If the Administrative Review is requested by the U.S. industry, what is the standard of evidence required of the local industry in the U.S. to request for an administrative review?  Does a mere request without evidence by the local industry to carry out the review suffice for the initiation of a review?

Article 9.3.1 of the WTO AD Agreement requires that:

“Any refund shall be made promptly and normally in not more than 90 days following the determination of final liability made pursuant to this subparagraph.  In any case, where a refund is not made within 90 days, the authorities shall provide an explanation if so requested.”

We have come to understand that in practice the return of the refund takes longer than 90 days.  What is the period taken by the U.S. in refunding and how does the U.S. expect to improve on this?

iv(a)
Standards, sanitary requirements and environmental regulations

There are numerous technical regulations and standards imposed by the U.S. on grounds of consumer protection, public health, safety and the environment.  Numerous jurisdictions and agencies administer these, which contributes to the complexity of conformance to these regulations.  This situation lend themselves to costly delays in obtaining approvals and bringing the products in conformity with these standards.  Para. 231 of the report note that there are 50,000 standards in existence established by about 400 organizations.  The National Standards and Certification Information (NSCI) of the National Institute of Standards and Technology (NIST) is the designated enquiry point for the WTO TBT Agreement.  Is it sufficient to approach the NSCI alone to get all information on regulations and standards pertaining to a specific product and is these information collated by product description to make it easily retrievable and accessible to foreign exporters?

As at 31 December 1998, the U.S. notified 124 technical regulations to the WTO for health and safety reasons.  Do regulations so notified include all regulations imposed at the federal, state and local level?

Rules Of Origin, Marking And Labelling

Background

Under the Textile Fibre Products Identification Act, all textile products must be labelled or marked and the name of the manufacturer and where the textile products were processed are required to be indicated.  For products that require minimal cutting and assembly, origin is conferred by the country where the fabric was woven.

Issue

Malaysia is concerned with this rule as exports of products such as tablecloth and bedlinen from third countries whose fabrics whose fabrics are made from Malaysia are considered as products of Malaysian origin.  Malaysia’s acceptance in 1997 of the U.S. proposal to drop quota and visa requirements is only applicable to certain dyed and printed fabric in category 611.


Why does the U.S. assume that the issue of Rules of Origin has been resolved when the acceptance only covers certain dyed and printed fabric in category 611?

Buy American Act

Background

The Buy American Act is applied to government funded purchases and contains various forms of measures against products and services produced in other countries.  These include measures such as compliance with established local content requirements and giving preferential price terms to local companies.

Issue

The ACT has the effect of restricting market access for foreign goods and discouraging U.S. companies from using foreign goods in their bidding to supply goods and services to government agencies.  A U.S. company for example, which has been buying Malaysian latex and nitrile gloves since 1988 was denied the opportunity to become a supplier of the same products to the U.S. government agencies.

Pepper – Non-Acceptance of Malaysian Grades and Stringent Mould Standard

Background

Malaysian pepper encounters difficulties in penetrating the U.S. market.  With the exception of Standard Malaysia Pepper No. 1, the U.S. does not accept other specifications of standards and grades of pepper from Malaysia.  However, these grades are acceptable in other markets such as EU and Japan.

Issue

This technical barrier has restricted the entry of other grades of pepper into the U.S. market.  Malaysian pepper has to comply with American Spice Trade Association (ASTA) Quality Specification which is more stringent than the specification and standards imposed by EU and Japan.

Malaysian pepper has technically met the international standard and quality specification as other countries such as Japan, EU and Australia have accepted the grades and quality of Malaysian pepper.  What is the basis for U.S. non-acceptance of other grades of Malaysian pepper?

Malaysian pepper has to comply with the standard and quality specifications imposed by the U.S. government (US FDA) and the U.S. Spice Trade Association (ASTA).  This two-layer process has created uncertainties in trade as well as increased the cost of exporting to the Malaysian exporters.  What is the basis for Malaysian pepper to be subjected to the two inspection processes;  one by the Government and another one by the spice trade association?

Restriction on Tropical Timber

Background

Currently, there are proposed bills in the City Councils of New York, Los Angeles and Long Beach seeking to disallow use of tropical timber in their areas of jurisdiction, unless it is certified by the organizations approved by the Forest Stewardship Council, U.S.

Issue

These proposed bills are discriminatory as they only single out tropical timber for certification.  Temperate and boreal timbers are not subjected to certification.


Why are temperate and boreal timbers are not subjected to the certification?  What is the basis for discriminatory certification on tropical timber?

The proposed bills by the municipal governments are inconsistent with the U.S. commitment and obligations in the WTO.  What are the measures and actions taken by the U.S. Government to ensure the state and municipal governments’ observance and compliance to the U.S. commitments and obligations in the WTO?

U.S. Subsidy for Export of Agricultural Products

Background

Currently, several U.S. agricultural products are subsidized through programmes such as the Export Enhancement Programme, the Sunflower Oil Assistance Programme and the Cottonseed Oil Assistance Programme.  These programmes are targeted at markets which are also markets for Malaysian products, especially palm oil.  The programmes are also aimed at facilitating U.S. agricultural exports to countries experiencing hard currency constraints that may be unable to purchase U.S. agricultural commodities without credit.

Issue

As most of these countries are also the export markets for Malaysian palm oil, subsidized exports of U.S. vegetable oils under these programmes have the effect of displacing Malaysian palm oil exports.


What is the U.S. targeted performance of exports of agricultural products to the market concerned, and shall the subsidies be withdrawn once the U.S. exporters meet the targeted performance?

Quantitative Restriction on Textile and Clothing

Background

The WTO Agreement on Textiles and Clothing stipulates a progressive removal of quotas so that by 1 January 2005, there would be quota free trade in textiles and apparel.

Issue

The U.S. has so far only removed quotas on items of little commercial interest, and items of significant trade interest are being kept under quota until the end of transition period.  In the case of Malaysia, the U.S. has yet to liberalize items such as T-shirt, trousers and fabrics.


Will the U.S. be in the position to remove all quantitative restrictions as mandated in the WTO Agreement on Textiles and Clothing?

INDIA

Trade Policy Regime:  Framework and Objectives:

Under the APEC ATL initiatives, the United States has been a party to the identification of nine sectors for tariff reductions.  What was the basis for such selection?  The introduction of these initiatives in the WTO as proposed by APEC, with the product scope, end dates and end-rates for tariff cutting, precludes consideration of specific interests of WTO Members other than those that are also APEC Members.  Is this form of regionalism consistent, in the view of the United States, with the objectives, principles and modalities of negotiations implicit in the WTO Agreements?

The U.S. GSP Programme appears to build in grant of benefits with retrospective effect as well as their withdrawal with retrospective effect.  The list of articles and countries are reviewed annually.  The numerous circumstances under which the programme can effectively be modified are set out in paragraph 72.  Paragraph 76 sets out that discriminatory treatment among beneficiary countries by products is enabled by section 504(c) of the Trade Act of 1974.  These create uncertainty for traders from beneficiary countries.  Since investment and trade decisions are predicated on predictability, what do the U.S. authorities propose to do to make this programme effective and of greater benefit to eligible countries and entities?  What is the share of imports of GSP in total imports of USA and what have been the underlying trends since its inception in 1976?

Trade Policies and Practices by Measure:

It has been reported that one in every seven duties on imports are specific or non-ad valorem, and that specific duties account or as many as 86 of the top 100 MFN tariffs.  Since this serves to restrict imports from economies such as India relative to the more developed countries that typify a high-price regime, when and how does the United States intend to reduce the implicit bias in its tariff structure?  What is the rationale for continuing to impose specific duties on such a large number of tariff lines?

The signing of the Marrakesh Agreement creating the WTO resulted in the Agreement on Textiles and Clothing (ATC) which envisaged the gradual integration of the Multi-Fibre Arrangement (MFA) into the multilateral trading system within a period of ten years of the taking effect of the agreement.  ATC provides for a transitional safeguard mechanism (TSG) during the transition period.  The transitional safeguards have been invoked by the U.S. extensively in as many as over 26 cases since 1995 against various countries.  Against India the transitional safeguard mechanism has been invoked thrice.  While these safeguards have been revoked, in two instances after the invocation of the dispute settlement mechanism, a lot of damage has already been done to the market access that had been gained by India in the U.S.  In this scenario, what are the U.S.' plans to ensure meaningful integration, in order to provide due market access to Indian exporters.  Besides, the safeguard measures earlier initiated by the U.S. were on items already under restraint and such measures create an atmosphere of uncertainty for exporters and hinder market access.  Can the U.S. assure India that no safeguard action would be taken against any product already under restraint in light of the ATC requirement to use safeguard action only sparingly?

Various studies in the U.S. suggest that the system of testing, standards, labelling and conformity assessment are too costly, burdensome and complex, and that typically the requirements are set at levels higher than international norms.  The quality requirements stipulated for edible oils by the U.S. are much higher than those set by 'Codex Alimentarius' for instance.  The Fastener Quality Act regulations discriminate against non-NAFTA suppliers in various ways.  Procedural hassles also abound as the original laboratory testing report or certified copy thereof has to be attached to each lot and the fastener parts logo must be registered with the U.S. patent and trademark office.  What is the rationalization for continuing such practices and regulations?

COLOMBIA

SECTION III:  TRADE POLICIES AND PRACTICES BY MEASURE

Para. 6


What plans has the United States for preventing the Buy American Act and other similar trade legislation (e.g. the Small Business Act) from discriminating against exports from third countries and, in particular, developing countries?

Border Measures

Tariffs (§12 to 19)

The Secretariat Report mentions the principal characteristics of the United States tariff structure.  These include specific duties, higher dispersion and tariff escalation, features which are more apparent in relation to products such as textiles, clothing, footwear and agricultural products.  These characteristics make the tariff more opaque and impede access to the North American market.


Could the United States provide information about its plans to give its tariff a more even and neutral structure?

Non-tariff measures (§ 36 and 38)

The country of importation sugar quota is based on a reference period which is often not representative.


Is the United States in a position to revise this reference period if a country, such as Colombia, can show that the period is not representative of its exports?

The report mentions that the importation of liquefied natural gas is authorized only if it is consistent with the public interest, except in the case of imports originating in a country with which the United States has a free trade agreement.


Could the United States please define the nature of the public interest criterion.


Has the United States approved imports of gas from countries with which it does not have trade agreements?

Special measures (§ 71)

The Report mentions that all the countervailing duty investigations were initiated with a parallel anti-dumping investigation.


Does this mean that if no subsidy is determined, the authorities continue the investigation in order to determine the existence of dumping?

(3)
Measures affecting Exports

Duty and tax concessions affecting exports (§ 104)

The drawback system for commerce and manufacturing industry allows for the refund of customs duties, internal taxes or fees.


Could the United States provide more information about the kinds of internal taxes which are refundable?


As far as fees ("otros derechos") are concerned, do these include anti-dumping and countervailing duties and those imposed as a result of a safeguard investigation?


Are all exports entitled to benefit from the drawback system?

Foreign-trade zones (§ 106 and 108)

According to the Secretariat Report, goods may enter foreign-trade zones without formal customs entry procedures and payment of duties.


Does the duty-free treatment apply equally to raw materials, intermediate goods and capital goods?

The Secretariat Report states that under special income tax provisions, a portion of the export income of an eligible foreign sales corporation is exempt from U.S. income tax.


Is the income tax exemption on part or all of the tax?

Section 301 and related measures (§135-138)

The Secretariat Report describes the review process to which some countries are subject under "Special 301".  According to the Report, each year the USTR must identify the countries that deny adequate and effective protection of intellectual property rights or fair and equitable market access to United States persons that rely upon such protection.  The Report adds that a country may be found to deny adequate and effective protection of intellectual property rights even if it complies with its obligations under the TRIPS Agreement.

Colombia is included in the "watch list" and has been subject to two reviews so far in 1999 and very possibly will be subject to a further review in December 1999 as a developing country.

In the light of the terms of Article 23 of the DSU which specifies that no Member shall make unilateral determinations with regard to the consistency of a measure adopted by another Member except through recourse to the dispute settlement system, could the United States explain how "Special 301" incorporates these provisions?

Following the interim out-of-cycle reviews of 19 February 1999, Colombia, although benefiting from the TRIPS transitional period, was not removed from the watch list.  Could the United States explain the legal basis for this action?


Could the United States explain what these reviews consist of and why it is necessary to subject a country to repeated reviews?

Internal Measures

Government procurement (§ 288)

The Report refers to preferences in the area of government procurement being applied to the products and services of all least-developed countries and certain products and services of the Caribbean Basin countries.  Could the United States provide further information about this preference programme and indicate whether it intends to extend it to other Caribbean Basin countries?

Trade Policies In Services

Air transport services (§ 79)


How can the full exploitation of open skies agreements be reconciled with the practice of unilaterally decertifying the air transport services of third countries on non-trade grounds and, in the case of Colombia, on the basis of a safety-oriented criterion?

Professional services (§ 89 and 90)


What plans has the United States for ensuring that the commitments made by the Federal Government, in this and other similar cases, are duly respected at all decision-making levels in the United States, including State and local authority levels?

MAURITIUS


Could the United States indicate whether the Special Safeguard provided for agricultural products is applied on a discretionary basis by the U.S. authorities?  Or is this applied automatically as laid down in the WTO Agreement?


Could the delegation provide information on its GSP programme which is now part of the Omnibus Appropriation Bill of FY 1999, in particular as regards the date of entry into force of the current programme and the new product coverage?  Could the U.S. equally indicate the criteria used to determine the eligibility of countries benefiting from GSP?

The report indicates that trade has grown substantially among the NAFTA countries since the implementation of the Agreement.  Could the delegation provide statistical information on the sectors in which trade has grown and the extent of such growth?

OVERSEEING NATIONAL TRADE POLICIES: THE TPRM

Surveillance of national trade policies is a fundamentally important activity running throughout the work of the WTO. At the center of this work is the Trade Policy Review Mechanism (TPRM). The TPRM was an early result of the Uruguay Round, being provisionally established at the Montreal Mid-Term Review of the Round in December 1988. Article III of the Marrakesh Agreement, agreed by Ministers in April 1994, placed the TPRM on a permanent footing as one of the WTO's basic functions and, with the entry into force of the WTO in 1995, the mandate of the TPRM was broadened to cover services trade and intellectual property. The objectives of the TPRM, as expressed in Annex 3 of the Marrakesh Agreement, include facilitating the smooth functioning of the multilateral trading system by enhancing the transparency of Members' trade policies.

All WTO Members are subject to review under the TPRM. The Annex mandates that the four Members with the largest shares of world trade (currently the European Communities, the United States, Japan and Canada) be reviewed each two years, the next 16 be reviewed each four years, and others be reviewed each six years. A longer period may be fixed for least-developed country Members. In 1994, flexibility of up to six months was introduced into the review cycles, and in 1996 it was agreed that every second review of each of the first four trading entities should be an "interim" review.

Reviews are conducted by the Trade Policy Review Body (TPRB) on the basis of a policy statement by the Member under review and a report prepared by economists in the Secretariat's Trade Policy Review Division; the TPRB's debate is stimulated by two discussants, selected beforehand for this purpose. In preparing its report, the Secretariat seeks the cooperation of the Member, but has the sole responsibility for the facts presented and views expressed. The reports consist of detailed chapters examining the trade policies and practices of the Member and describing trade policymaking institutions and the macroeconomic situation; these chapters are preceded by the Secretariat's Summary Observations, which summarize the report and presents the Secretariat's perspective on the Member's trade policies. The Secretariat report and the Member's policy statement are published after the review meeting, along with the minutes of the meeting and the text of the TPRB Chairperson's Concluding Remarks delivered at the conclusion of the meeting.




�1One of the main reasons for the recent marked decline in the CPI is the external supply shock involving a sharp fall in energy prices.  If energy and food are excluded from the CPI, the core CPI has stopped falling.  Another reason for the recent decline in the CPI involves methodological changes made from 1995 through 1998, which reduced the annual rate of CPI inflation by 0.44 percentage points;  changes to be introduced in 1999 and 2000 will reduce it by a further 0.24 percentage points.  According to the GDP deflator, inflation is currently as low as 1%.


�2The size of the deficit is apparently over-stated.  The Foreign Trade Division of the U.S. Bureau of Census readily admits that export statistics are inaccurate.  The Bureau estimates that 3% to 7% of the value of U.S. exports is missed because exporters fail to file a key document known as the Shippers Export Declaration, which means that exports are under-reported by US$19 billion to US$44 billion a year.  The Commerce Department estimated that in 1997, U.S. exports were underestimated by one third owing to mis-measurement of fast-growing areas of trade such as services and electronic commerce.


�3TFP reflects the efficiency with which all factors of production, including labour and capital, are used.  It should be distinguished from labour productivity, which is the amount of output per employee (or per hour).  Among the determinants of improvements in labour productivity are changes in the volume of investment and TFP.  Investment contributes to improvements in labour productivity by increasing the amount of capital that employees have to work with.


�4Council of Economic Advisers (1999).


�5World Bank (1999), p. 191.


�6Services other than transportation and public utilities, wholesale and retail trade, finance, insurance and real estate.


�7OECD (1999a), p. 28.


�8OECD (1999a), Table 4.


�9The fact that net investment income of the United States turned negative only in 1997, several years after its net asset position became negative, may seem incongruous.  However, it reflects the fact that U.S. investments abroad earn higher rates of return than foreign investments in the United States, which suggests that U.S. investments abroad may be either under-valued or used more efficiently than foreign investments in the United States.


�10IMF (1998a).


�11The structural fiscal balance refers to that part of the balance that would have existed had GDP been maintained at its potential level.  In other words, the structural balance eliminates the part of the balance that is attributable to the stage in business cycle.


�12OECD (1999a), Table 10.


�13Council of Economic Advisers (1999).


�14Among the academics, see Bernheim (1997).  The main proposals by congressmen that have been introduced as legislation include the Armey-Shelby flat tax, the Shaefer-Tauzin and Lugar national retail sales taxes, and the Nunn-Domenici unlimited savings allowance (USA) tax.  For more details concerning these and other proposals, see USITC (1998).


�15Also contributing to the low overall taxation of saving is the tax exemption of the implicit rental income of owner-occupied housing, the deferral of taxes on accruing capital gains (together with selective loss realization) and the recently enacted preferential tax rate on realized capital gains.


�16Under the "unlimited saving allowance" (USA) tax, proposed by Senators Nunn and Domenici, such treatment would be extended to all new saving.


�17Much current evidence, including that reviewed by the OECD (1994a), suggests that aggregate saving may not be sensitive to the after tax return.


�18USITC (1998).


�19The tax subsidy involves a refundable tax credit for USA contributions together with a matching of such contribution by the Federal Government.  Universal saving accounts should not be confused with the "unlimited saving allowance" (USA) tax proposed by Senators Nunn and Domenici.


�20The present unemployment is well below the non-accelerating inflation rate of unemployment (NAIRU), which is estimated at 5.3%.  The (presumably temporary) fall in the unemployment rate below the NAIRU may be attributed, inter alia, to external shocks in the form of the recent sharp falls in the import prices of oil and other commodities and the jump in labour productivity.


�21The EITC has become a major weapon in the fight against poverty.  According to the latest estimate by the Bureau of the Census, the credit lifted 4.3 million persons – workers themselves and family members - out of poverty in 1997.  The EITC is refundable so that any amount of the credit in excess of the family's tax liability is returned in the form of a cash payment.  With nearly 20 million beneficiaries, costing the federal government US$6.4 billion in 1998 (Table III.14), the EITC is the largest cash-transfer programme for lower-income families with children.  Advocates of the credit argue that redistribution occurs with much less distortion to labour supply than that resulting from other elements of the welfare system.  In particular, the credit is thought to encourage labour force participation, although some recent evidence suggests that it may be effectively subsidizing married mothers to remain at home (Eissa and Hoynes, 1998).


�22OECD (1999a).


�23Kline (1997).


�24OECD (1999b).


�25OECD (1999a).


�26Network effects arise in a market where a consumer's demand for a product is positively related to the consumption of others owing to either technological constraints or market dynamics (OECD, 1999a, p. 53).


�27In each of the years, nearly half of the total involved fines on single companies.


�28Microsoft is accused of predatory and exclusionary practices.  Intel was accused of not sharing intellectual property on prototype computer chips and technical information with three customers (Intergraph, Compaq Computer, and Digital Equipment Corporation) in an attempt to obtain access to their technology.


�29U.S. Department of Commerce (April 1999).


�30In 1996 Canada and Mexico purchased 29.9% of total U.S. exports compared to 28.9% in 1995.


�31U.S. Department of Commerce (October 1998).


�32U.S. Department of Commerce (April 1999).


�33Exports through cross-border supply amounted to US$224.2 billion in 1996, while exports through commercial presence reached US$221.1 billion in the same year.  Imports through commercial presence are higher at US$161 billion than those through cross-border supply at US$142 billion.


�34However, for specific services, it is difficult to assess the relative importance of the two channels because the available data on U.S. cross-border transactions are generally classified by type of service, whereas data on sales of services through commercial presence are classified by primary industry.


�35It follows that the United States is a net exporter of FDI;  therefore, net capital investment is attributed to portfolio investment.


�1These bills were not enacted in the 105th Congress.  See section on "fast-track", below.


�2The President's tariff proclamation authority allowed tariffs to be cut by up to 40% in the Tokyo Round (Table II.1)


�3These are essentially days in which both the Senate and the Houses of Representatives are in session.  The 90 legislative-day limit applied to revenue bills only (for other bills it was 60 days);  however, all fast-track bills so far have been revenue bills.


�4In general, Title IV countries are eligible for conditional MFN status, provided that:  (a) they are in compliance with the freedom of emigration requirements of section 401 of the 1974 Trade Act (Jackson-Vanik);  and (b) a bilateral commercial agreement with the United States under section 405 of the 1974 Trade Act granting reciprocal MFN treatment has been concluded.  The President can make a determination that a country is in full compliance with Jackson-Vanik, or can waive the requirement for full compliance.  If the President determines that a country is in full compliance, he must submit a report to Congress.  Determinations of compliance must be renewed semi-annually.  Congress can remove a Title IV country's MFN by passing a joint resolution revoking the determination.  Russia is the only country currently subject to determination of compliance with Jackson-Vanik.  Section 402 authorizes the President to waive the requirements for full compliance of a country with Jackson-Vanik.  Waivers are subject to annual renewal, but renewal is usually automatic unless Congress passes a joint resolution disapproving the renewal.  The countries currently subject to Jackson-Vanik waivers are:  Albania;  Armenia;  Azerbaijan;  Belarus;  China;  Georgia;  Kazakstan;  Moldova;  Mongolia;  Tajikistan;  Turkmenistan;  Ukraine;  and Uzbekistan.


�519 U.S.C. section 3535, Review of participation in the WTO.


�6In general, the disputes included are those where action began between 1 January 1996 and 31 March 1999;  however, some disputes which had not been resolved by 31 March 1999 were also taken into account.


�7The complainants in this case, other than Ecuador, had requested consultations with the EC on the same issue on 28 September 1995 (WT/DS16).  After Ecuador's accession to the WTO, the current complainants again requested consultations with the EC on 5 February 1996.


�8Belize, Cameroon, Colombia, Costa Rica, Côte d'Ivoire, Dominica, the Dominican Republic, Grenada, Haiti, Jamaica, St. Lucia, Mauritius, Nicaragua, St. Vincent and the Grenadines indicated their interest to join as third parties in both panels, while Japan and India indicated their third-party interest only in the EC panel and Brazil only in Ecuador's panel.


�9The goods affected are:  meat of swine, other than hams, shoulders, bellies (streaky) and cuts thereof, salted, in brine, dried or smoked (HS 02101900);  pecorino cheese, from sheep's milk, in original loaves, not suitable for grating (HS 04069057);  sweet biscuits; waffles and wafers (HS 19053000);  bath preparations, other than bath salts (HS 33073050);  candles, tapers and the like (HS 34060000);  non-adhesive plates, sheets, film, foil and strip, non-cellular, not reinforced or combined with other materials, of polymers of propylene (HS 39202000);  handbags, with or without shoulder straps or without handle, with outer surface of sheeting of plastics (HS 42022215);  articles of a kind normally carried in the pocket or handbag, with outer surface of reinforced or laminated plastics (HS 42023210);  uncoated felt paper and paperboard in rolls or sheets (HS 48055000);  folding cartons, boxes and cases of non-corrugated paper or paperboard (HS 48192000);  lithographs on paper or paperboard, not over 0.51mm in thickness, printed not over 20 years at time of importation (HS 49119120);  sweaters, pullovers, sweatshirts, waistcoats (vests) and similar articles, knitted or crocheted, wholly of cashmere (HS 61101010);  bed linen, not knit or crochet, printed, of cotton, not containing any embroidery, lace, braid, edging, trimming, piping or applique work, not napped (HS 63022190);  lead-acid storage batteries other than of a kind used for starting piston engines or as the primary source of power for electric vehicles (HS 85072080);  electrothermic coffee or tea makers, for domestic purposes (HS 85167100).


�10USTR Press Release, 3 March 1999.


�11Arbitrators’ Decision.


�12The articles listed in the Annex were the following products of Austria, Belgium, Finland, France, the Federal Republic of Germany, Greece, Ireland, Italy, Luxembourg, Portugal, Spain, Sweden, or the United Kingdom:  bath preparations, other than bath salts (HS 33073050);  handbags, with or without shoulder straps or without handle, with outer surface of sheeting of plastics (HS 42022215);  articles of a kind normally carried in the pocket or handbag, with outer surface of reinforced or laminated plastics (HS 42023210);  un-coated felt paper and paperboard in rolls or sheets (HS 48055000);  folding cartons, boxes and cases of non-corrugated paper or paperboard (HS 48192000);  lithographs on paper or paperboard, not over 0.51 mm in thickness, printed not over 20 years at time of importation (HS 49119120);  bed linen, not knit or crochet, printed, of cotton, not containing any embroidery, lace, braid, edging, trimming, piping or applique work, not napped (HS 63022190);  lead-acid storage batteries other than of a kind used for starting piston engines or as the primary source of power for electric vehicles (HS 85072080);  and electrothermic coffee or tea makers, for domestic purposes (HS 85167100) (except for Italy) (USTR Press Release on Retaliation in EU Bananas Dispute, 9 April 1999).


�13Tariffs, non-tariff measures, services, intellectual property rights, competition policy, standards, customs procedures, investment, rules of origin, government procurement, deregulation, dispute settlement, mobility of business people, and Uruguay Round compliance.


�14Federal Register, 15 May 1998, Vol. 63, No. 94.


�15USTR, (1999), p. 157.


�16The Committee on Agricultural Trade, the Working Group on Grade and Quality Standards in Agriculture, the Working Group on Agricultural Subsidies, and the Advisory Committee on Private International Disputes on Agricultural Goods.


�17USTR (1999), p. 164.


�18The GSP Act was included in the Small Business Job Protection Act of 1996, signed by the President on 20 August 1996. Subtitle J of Title I contains provisions entitled the GSP Renewal Act of 1996.  Since the Act applied retroactively, a duty refund procedure for merchandise that entered between 31 July 1995 and 30 September 1996 was established.


�19To obtain a refund, a statement requesting a refund, as provided by section 1953 of the GSP Renewal Act of 1996, had to be presented, enumerating the entry numbers and line items for which refunds were requested, the amount requested to be refunded for each line item, and the total amount owed for all entry summaries.  Duties deposited were reimbursed with interest, pursuant to section 505 of the Tariff Act of 1930, as amended (19 U.S.C. 1505), based on the quarterly Internal Revenue Service interest rates used to calculate interest on refunds of customs duties.  For the period 1 July 1995 to 31 March 1996 the interest rate was 8%; for the period 1 April to 30 June 1996 it was 7%, and for the period 1 July to 31 December 1996, it was 8%. Federal Register, 16 September 1996, Vol. 61, No. 16.


�20These products were gloves designed for use in sports, of plastics (HTSUS 03926.20.30);  batting gloves (4203.21.20);  cross-country ski gloves, mittens and mitts (4203.21.55);  ski or snowmobile gloves, mittens and mitts (4203.21.60);  gloves, mittens, etc., of leather, specially designed for use in  sports;  carpets (4203.21.80;  5701.10.13;  5702.10.10;  5702.91.20;  5805.00.20;  6304.99.10;  6304.99.40);  surgical instruments (9018.90.80);  inflatable balls, excluding footballs or soccer balls (9506.62.80);  and articles or equipment for exercise (9506.91.00).


�21Federal Register, 3 September 1997, Vol. 62, No. 170).  Refunds were subject to an interest rate of 8% throughout the period.


�22Subtitle B of the Omnibus Appropriations bill of FY1999, dealing with trade provisions, amends the Trade Act of 1974 to extend the Generalized System of Preferences through 30 June 1999 and provides for the retroactive application of certain liquidations and reliquidations.  (Section 1012).  An earlier bill proposing a longer extension of the GSP, "A bill to amend the Trade Act of 1974 to extend the Generalized System of Preferences until May 31, 2007", had been introduced in the House of Representatives in May 1997.


�23Requests for refund were to be made up to 180 days after the Act was enacted.


�24Petitions to remove duty-free status from beneficiary developing countries in 1998 were made for nucleic acids and their salts;  other heterocyclic compounds.


�25The following petitions for waiver of competitive need limit for a product on the list of eligible products were made in 1998:  salts of oxometallic (Chile);  peroxometallic acids (Chile);  unsaturated acrylic monocarboxylic acids, cyclic monocarboxylic acids, their anhydrides, halides, peroxides and peroxyacids;  their halogenated, sulfonated, nitrated or nitrosated derivatives (Estonia);  plywood, veneered panels and similar laminated wood:  (subheading note 1 to chapter 44 of the HTS) (Indonesia);  plywood, veneered panels and similar laminated wood:  Other, (Indonesia);  articles of jewelry and parts thereof, of precious metal or of metal clad with precious metal:  (HS heading 7113) (Thailand);  other:  necklaces and neck chains, of gold (India);  refined copper and copper alloys, unwrought (other than master alloys of heading 7405) (Chile);  table, kitchen or other household articles and parts thereof, of copper;  pot scourers and scouring or polishing pads, gloves and the like, of copper;  sanitary ware and parts thereof, of copper (India);  transmission shafts (Brazil);  a range of radio transmitters (Indonesia);  reception apparatus for televisions;  video monitors and video projectors (Thailand);  electric sound or visual signalling (Philippines);  parts and accessories of the motor vehicles of headings 8701 to 8705:  brakes and servo-brakes and parts thereof (Brazil);  optical fibers (Indonesia).


�2619 U.S.C. 2464(c).


�2719 U.S.C. 2464(d)(1).


�28WTO document WT/L/232, 10 October 1997.


�29Federal Register, 25 September, 1998, Vol. 63, No. 186.


�30Sections 204(a)-(c) of the Act (19 U.S.C. 3203(a)-(c)) Section 204(a), containing the basic origin rules for duty-free treatment is based on Section 213(a) of the Caribbean Basin Economic Recovery Act, as amended (19 U.S.C. 2703(a));  following these guidelines, combining or packaging operations or mere dilution with water or another substance does not confer beneficiary country origin. There are two main differences between the Acts regarding rules of origin.  The first is that the ATPA allows inputs from CBI beneficiary countries to be included to calculate the 35% value-content requirement, while the CBI Act does not provide for the inclusion of inputs from ATPA beneficiaries in the calculation of the 35% threshold.  The second difference is that, under the CBI, a product may be entered into Puerto Rico for transformation and further consumption in the United States without being subject to duties, while the ATPA has no corresponding provision (Federal Register, 25 September 1998, Vol. 63, No. 186).


�31Classified under subheadings HSTUS 1701.11.03, 1701.12.02, 1701.99.02, 1702.90.32, 1806.10.42, and 2106.90.12.


�32WTO document WT/L/184, 18 October 1996.


�33WTO document WT/L/232, 10 October 1997.


�34USITC (1998a).


�35 WTO document G/C/M/6, 23 October 1995.


�3619 U.S.C. Sections 2701-2707.


�37Included in the cost calculation are:  material inputs from any beneficiary country;  direct labour costs, and depreciation of machinery and equipment;  engineering, design, research and development costs;  and inspection and testing costs.  Excluded from the cost calculation are:  insurance, advertising, administrative salaries, business profits, commissions, and any other costs not related directly to the development or production of a specific product.


�38USITC (1998b).


�39USTR Press Release 98-99, 9 November 1998.


�1See Council of Economic Advisers, Economic Report of the President, February 1999, pp. 181-185.


�2Hence, the f.o.b. price corresponds to the valuation of the traded commodity on-board ship at the port of embarkation abroad, whereas the c.i.f. price corresponds to the cost of the commodity at the point of entry into the United States.


�3The ITA will be fully implemented in 2000 while the Uruguay Round tariff cuts are to be fully implemented in 2004.


�4The actual tariff lines are 2709.0010 and 2709.0020.


�5This figure is derived using the 1998 U.S. tariff nomenclature;  it rises to 36.8% under the 1999 nomenclature.


�6Specific duties on certain chemicals will be converted to ad valorem duties once the Uruguay Round is fully implemented.


�7The most recent estimates of AVEs available were for 1998.  These estimates by the USITC involve the computation of MFN duties actually collected in 1998 as a percentage of MFN import values in the same year.


�8Estimates of AVEs can vary widely, depending on the world prices of the products involved.


�9U.S. import prices fell by 4.2% in 1997 and, according to estimates by the OECD (1998a), dropped by a further 5.3% in 1998.


�10Exceptions involve green olives (HTS 0711.20.28 and 2005.70.08) and tobacco (HTS 2401.10.65, 2401.20.35, 2401.20.87, 2401.30.70, 2403.10.90, 2403.91.47 and 2403.99.90).


�11A safeguard based upon quantity could also be levied upon sheep meat (HTS 0204.21.00, 0204.22.40, 0204.23.40, 0204.41.00, 0204.42.40 and 0204.43.40) even though these products are not subject to a tariff-quota.


�12For example the equivalent ad valorem rate for the special safeguard based upon value for dried milk (HTS 0402.21.50 or 0403.90.55) varies from 4% to 237%;  this charge is in addition to the ad valorem out-of-quota tariff rate of 38% (for HTS 0402.21.50) or 59.40% (for HTS 0403.90.55).


�13Import weighted averages were not used because they assign small weights to highly protected products, thus tending to underestimate the degree of tariff protection – no weight at all would be attached to a prohibitive tariff, for example.


�14Tariff indicators reflecting full implementation of the Uruguay Round and ITA are based solely on bound rates because one cannot be certain about future applied rates (except to assume that they should not exceed bound rates).  As all applied tariffs in the United States coincide with bound tariffs, it probably makes no difference whether these indicators are based on applied or bound rates.


�15Strictly speaking, a uniform nominal tariff (or a uniformly restrictive NTM) minimizes the net welfare cost of such protection only if import demand elasticities are uniform across commodities and cross-price effects are negligible.  Tariff uniformity may be desirable on administrative simplicity and political grounds, however.  For a discussion of these and related matters, see Panagariya and Rodrik (1993).


�16Moreover, the larger the dispersion in tariff rates applicable to various products, the greater the incentive for exporters and importers to reclassify products so that they are subject to lower tariffs.


�17The CV is the standard deviation (SD) (indicator 12 in Table III.1) divided by the simple average applied tariff rate (indicator 7).  Whereas the SD is an indicator of absolute tariff dispersion, the CV measures relative tariff dispersion.


�18This definition of tariff "peaks" corresponds to the one used by the OECD (1997).


�19Down from 2.3% of imports (US$18 billion) in 1996, and 2.5% of imports (US$18.6 billion) in 1995).  See U.S. Census Bureau (1998), p. 806.


�20The average tariff rates on imports from Mexico classified under these chapters were 0.8%;  0.7%;  1%;  1.5%;  2.5%;  3.1%;  2.6%;  1.6%; 1.6%;  0.8%;  2.2%;  0%;  and 0.6%.


�21Federal Register, 11 June 1998, Vol. 63, N° 112.


�22The highest tariffs on imports from Mexico are applied on imports classified under HS Chapter 64 (footwear, gaiters and the like).


�23The transaction value method calculates the regional value content (RVC) of a good as RVC=(TV-VNM)x100/TV;  where TV is the transaction value (price actually paid or payable for a good or material) adjusted to a f.o.b basis, and VNM is the value of the non-originating materials used by the producer in the production of the good.  The net cost method calculates the RVC as:  RVC=(NC-VNM)x100/NC, where NC is the net cost of a good, defined as the "total cost minus sales promotion, marketing and after-sales service costs, royalties, shipping and packing costs, and non-allowable interests costs included in the total cost".  (NAFTA, Articles 402 and 415).


�24NAFTA, Article 403.


�25In the case of motor vehicles, manufacturers are required to label the percentage of U.S./Canadian content, the name and percentage of content of any two countries if contributing each 15% or more of the equipment content, the country of final assembly, and the country of origin of the engine and of the transmission.


�26IMF (1998b).


�27Office of Foreign Assets Control (1999).


�28Dun & Bradstreet Information Service (1998).


�2919 U.S.Code. §1305.


�30This prohibition will be in place until the Secretary of Agriculture ensures that such disease no longer exists (19 U.S.C. Section 1306).


�31Imports from Honduras and Belize had been prohibited since 4 August 1997;  while imports from Panama have been prohibited since 1 January 1998 (Federal Register, Vol. 62, N° 137, 17 July 1996).


�3219 U.S.C. §1307.  A general provision in the Fiscal Year 1998 Treasury Appropriation Act made explicit that merchandise manufacture with "forced or indentures child labour" falls within this prohibition.  (Federal Register, 5 June 1998, Vol. 63, N° 108).


�33This section is based on WTO document G/LIC/N/3/USA/2, 16 October 1998.


�34Exemption of countries differs according to the product.  APHIS extends no permit exemptions to products from any country;  it focuses on the status of animal diseases in each country.  Even with Canada, the potential exists for import of certain animal diseases, however, APHIS does not require import permits for Canadian produce.  Four reasons substantiate this approach:  same pest and disease complexes in both countries;  same pest and disease risk in both countries; no tropical fruit is shipped from Canada;  and the contiguous border.  APHIS does not extend this policy to Mexico (information provided by the U.S. authorities).


�35Standard criteria involves APHIS' examination of the status of an animal disease or plant pest in a particular country.  If the country is free of the disease or pest in question, APHIS will issue the import permit.  If an item is new to import into the United States, APHIS must assess the risk of a disease or pest entering through commercial imports, before approving and issuing permits for the product (information provided by the U.S. authorities).


�36Ordinary criteria involves low risk of introducing an animal or plant disease or pest.  APHIS identifies these risks by thorough risk assessment.  If the disease or pest is isolated to certain regions, APHIS will adapt certain measures accordingly (information provided by the U.S. authorities).


�37APHIS' interim rule on BSE represents an example of revocation of import permits for animals and animal product due to heightened concern with BSE risk from certain countries.  Another APHIS interim rule, dealing with solid wood packing material from China, emerged from an emergency regulation to protect U.S. agriculture from a significant insect pest (information provided by the U.S. authorities).


�38Regulations governing the Certificate of Quota Eligibility programme are contained in 15 CFR Part 2011.


�39The Secretary of Agriculture establishes the quantity of raw cane sugar that can enter under the tariff quota, while USTR allocates this quantity.  Currently, the TRQ is allocated to 40 countries.  A portion of the refined sugar is allocated to Canada and Mexico, while the balance is available on a first come, first served basis.  The quantities allocated to Canada and Mexico, along with beneficiary countries under the GSP, the Caribbean Basin Initiative (CBI) and the Andean Trade Initiative receive duty-free treatment.


�40Other quotas are available on a first come, first served basis as notified to the WTO Committee on Agriculture in G/AG/N/USA/2 and USA/2/Add.1 and 2.


�41Licences are issued for 1 January through 31 December;  they cannot be extended into the following quota year, and are not transferable between importers.


�42Energy Policy Act of 1992 (ENACT), 24 October 1992.


�43WTO document G/LIC/N/3/USA/2, 16 October 1998.


�44The system is mandated by United States law and is based upon two international treaties (The Single Convention on Narcotic Drugs, 1961, and the Convention on Psychotropic Substances, 1971).


�45Title 21, Code of Federal Regulations, Section 1312.13.


�46Goods from certain countries (primarily centrally planned economies), as determined by the State Department are denied entry into the United States.


�47USITC (1996a);  and U.S.C. Section 624 (http://uscode.house.gov/usc.htm, 11 January 1999).


�48GATT(1994);  and WTO document WT/L/153, 17 June 1996.


�49In the United States the application of safeguard measures requires Presidential approval. The USITC is required under Section 311 of the NAFTA Implementation Act to investigate affirmative cases determined under  Sections 201-204 of the Trade Act of 1974, to assess whether imports of the investigated good from a NAFTA country account for a substantial share of total imports and whether such imports contributed to serious injury or threat thereof.


�50Under Section 311 of the NAFTA Implementation Act, the USITC is required to investigate affirmative cases determined under  Sections 201-204 of the Trade Act of 1974, to assess whether imports of the investigated good from a NAFTA country account for a substantial share of total imports and whether such imports contributed to serious injury or threat thereof.


�51No specific country is named.  The petitioners are Atlantic Steel Industries Inc.; Birmingham Steel Corp.;  Connecticut Steel Corp., Co-Steel Raritan;  GS Industries, Inc.; Keystone Steel and Wire Company;  North Star Steel Co.;  North Star Texas, Inc.;  Northwestern Steel and Wire Co.;  the Independent Steel Workers Alliance;  and the United Steel Workers of America.


�52WTO document G/SG/N/USA/6, 18 February 1999.


�53WTO document G/SG/N/6/USA/3, 2 April 1996.


�54Federal Register, 16 August 1996, Vol. 61, p. 42 652.


�55USITC (1996b).


�56WTO documents G/SG/N/10/USA/1 and G/SG/N/11/USA/1, 6 December 1996.


�57Most U.S. imports of broom corn broom are valued at less than 96 cents, since no duties apply to them.


�58WTO documents G/SG/N/8/USA/2, 12 February 1998 and G/SG/N/8/USA/2/Rev.1, 27 March 1998.


�59WTO documents G/SG/N/10/USA/2 and G/SG/N/11/USA/2, 8 June 1998.


�60Equivalent to the 126 million pound import quota recommended by the USITC.


�61As a result of a finding by USITC that imports from Canada and Mexico either do not account for a substantial share of total imports or do not contribute importantly to serious injury.


�62Notification under Article 9, footnote 2 of the Safeguards Agreement (non-application of a safeguard measure to developing countries under Article 9.1 of the Agreement).


�63WTO document G/SG/N/6/USA/5, 5 November 1998.


�64As a response to a petition by the American Sheep Industry Association (ASI), which filed for Section 201 protection on  30 September 1998, and requested a remedy of increased tariffs and a tariff rate quota to limit all types of lamb meat for four years.


�65WTO document G/SG/N/8/USA/3, 18 February 1999.


�66USITC (1998d), p.IV-3.


�67USITC (1998d), p.IV-3.


�68Substantive and procedural anti-dumping and procedural countervailing duty rules were consolidated into a new part 351 of Title 19 of the Code of Federal Regulations (19 CFR);  parts 353 and 355 were removed.  Federal Register, 19 May 1997, Vol. 62, No. 96) [Rules and Regulations], pp. 27295-27345.  Available at Federal Register Online via GPO Access [www.gpo.gov].


�69Before 1974, countervailing duties were applied only on dutiable goods and did not require an injury test.  USITC (1998d), p. IV-5.


�70Effective 28 December 1998, with the exception of one subsection, which became effective on 25 November 1998.  Federal Register, 25 November 1998, Vol. 63, No. 227.


�71Federal Register, 19 May 1997, Vol. 62, pp. 27295-27424.


�72WTO document WT/DS136/1, 24 June 1998.


�73Complaint filed by Wheeling-Pittsburgh Steel Corp. in an Ohio federal district court in November 1998 seeking relief from allegedly dumped imports of Russian and Japanese steel under the 1916 Act.


�74WTO document WT/DS162/1, G/L/293, and G/ADP/D16/1,16 February 1999.


�75WTO document WT/DS99/1, 14 August 1997. According to section 353.25(a)(2)(ii) of the Department of Commerce regulations, an anti-dumping or countervailing duty order may be revoked during a review, if producers from the exporting country are no longer engaging in dumping and are not likely to engage in it in the future.


�76WTO document WT/DS99/R, 29 January 1999.


�77An amendment would involve, i.e., eliminating the "not likely" criterion.


�78WTO document WT/DS138/1 and G/SCM/D26/1, 6 July 1998.


�79BSC was privatized in December 1988 and changed its name to British Steel plc. UES is an independent joint-venture company, formed partly with BSC stock.  Countervailing duties were applied in 1993 and in each of the subsequent reviews.  The EC claims that, as a result of privatization, British Steel plc. did not benefit from subsidies conferred upon BSC, and that the U.S. Department of Commerce had relied on the presumption that benefits from prior subsidies continue, without fulfilling the requirement to show this, as mandated by the SCM Agreement.


�80Petitioners may also be the governments of other WTO Members, in the case of third-country dumping.


�81The ITA has the authority to postpone the initiation of an investigation by up to 20 days to "poll the industry", or otherwise determine support for the petition, if the petition provides insufficient information establishing industry support.  USITC (1998d), p. II.3.


�82In some cases, the determination can be postponed, in accordance with CFR 351.205.


�83A determination of critical circumstances results from a history of dumping and material injury, knowledge of dumping (presumed to exist when there is margin of dumping of 25% or more for export price (EP) sales, and a margin of 15% or more for constructed export price (CEP) sales), together with massive imports over a short period of time (normally, when imports increase by 15% or more in the three months following the petition as compared to the three-month period prior to the petition).


�84The de minimis threshold is 2% for anti-dumping investigations (0.5% in the case of reviews) and, in the case of countervailable subsidies, 1% for developed countries, 2% for developing countries and, until 2003, 3% for developing countries that have eliminated their export subsidies in accordance with Art.27.10 of the SCM Agreement.


�85Agreements with WTO Members involving price undertakings in suspended anti-dumping investigations are allowed under Article 8 of the Anti-Dumping Agreement;  those involving undertakings to eliminate a subsidy or adopt other measures to counter its effects are covered by Article 18 of the SCM Agreement.


�86If a suspension agreement is interrupted, the investigation resumes where it was left.  In general terms, suspension agreements may allow the exporter to appropriate at least some of the rent that would accrue to the importer in the case of imposition of an anti-dumping or countervailing duty, and hence, are sometimes more attractive to the exporter than continuing an anti-dumping  investigation.


�87This information refers to fiscal years.  USITC (1998d), p. E-7.


�88This covers the whole period during which anti-dumping and countervailing duty investigations have been under the responsibility of the Department of Commerce and the USITC.


�89The application of provisional measures is allowed by Article 7 of the Anti-Dumping Agreement.


�90USITC (1998d), and Mastel (1998).  The figures cover the period 1980-1997.


�91By value of imports, affirmative determinations affected 45% of subject merchandise and negative determinations 33%;  investigations covering 22% of imports were terminated.  USITC (1998).


�92Several preliminary determinations of dumping were made in early 1999 in cases involving steel products.  On 4 January 1999, the ITA issued a preliminary determination for stainless steel sheet and strip in coils from Japan (margins of dumping between 24.94% and 57.87%);  the United Kingdom (13.45%);  France (11.73%);  Germany (21.34%);  Italy (6.25%);  Korea (0, 12.35% and 58.79%);  Mexico (23.27%);  and Chinese Taipei (0.07%, 0.57%, and 2.94%) (Federal Register, 4 January 1999, Vol. 64, No. 1, p. 108).  On 19 February 1999, the ITA made a preliminary determination of dumping with respect to hot-rolled steel imports from Brazil and Japan;  the margins of dumping found were between 25.14% and 71.02% (the USITC determination of threat of material injury had also included Russia).  The ITA also made preliminary affirmative determinations of critical circumstances for hot-rolled steel imports from Japan and Russia, but not from Brazil.


�93USITC (1998d).


�94Of these, 24 orders were revoked as a result of sunset reviews held between July and November 1998, but will remain in effect until 1 January 2000.


�95This information refers to fiscal years.  USITC (1998d), p. E-8.


�96This covers the whole period during which anti-dumping and countervailing duty investigations have been under the responsibility of the Department of Commerce and the USITC.


�97Between 1993 and 1995, 214 anti-dumping duty  and 48 countervailing duty administrative reviews were completed.  See:  http://www.ita.doc.gov/import_admin/records/stats.htm.


�98http://www.ita.doc.gov/import_admin/records/foracdcvd.htm.


�99To comply with the requirements of Article 11 of the Agreement on Anti-Dumping and Article 21 of the SCM Agreement.


�10019 CFR Part 351.


�101Federal Register, 29 May 1998, Vol. 63, No. 103.


�10219 CFR 351.218 (d).


�10319 CFR 351.218 (e)(1)(i)(A).  A complete substantive response is one that contains all the information requested.


�10419 CFR 351.218 (e)(1)(ii)(C).


�105Tariff Act of 1930, as amended, section 751(c)(3)(A).


�106In some cases, the USITC may decide to conduct a full review even when the ITA has opted for an expedited one.  In these cases, the ITA makes a final determination within 120 days, but the USITC still has 360 days from the initiation of the review to conclude it.  An example of this is the sunset review of an anti-dumping order on stainless steel plate from Sweden, for which the ITA issued a notice of final results on 8 December 1998 (Federal Register, Vol. 63, p. 67658), while the USITC issued a notice of institution of a full review on 16 November 1998, Federal Register, Vol. 63, p. 63478).


�10719 CFR 351.218 (f)(2)(i).


�10819 CFR 351.218 (e)(2)(i) provides that only under the most extraordinary circumstances will the Department of Commerce rely on a countervailing duty rate or dumping margin other than those it calculated and published in its prior determinations.  If the margins determined in the original investigation are not available (for investigations held before 1980), the Department of Commerce normally will select the margin of dumping from the first administrative review.  However, a more recently calculated margin may be used for a particular investigated company, where there are indications of duty absorption, or when there is evidence that the margin of dumping or subsidization may have decreased.  (ITA, "Sunset Policy Bulletin", Federal Register, 16 April 1998, Vol. 63, No. 73, p. 18873).


�109This power was conferred by the Export Control Act of 1949.  Upon expiry of the Export Control Act, the Export Administration Act (EAA) of 1969 took effect on 1 January 1970.  The EAA was re-established in 1979.


�110On 19 August 1994, consistent with the authority provided under the International Emergency Economic Powers Act (50 U.S.C. 1701 et seq.), Executive Order 12924 was issued by the President to declare a national emergency with respect to the threat to national security, foreign policy, and the economy of the United States, in light of the expiry of the Export Administration Act of 1979 (Notice of the President, 13 August 1998, Federal Register, 17 August 1998, Vol. 63, No. 158.  Available at:  http:frwebgate…/waisgate.cgi [26 January 1999].


�111http://bax.fedworld.gov/mission.html, 6 October 1998.


�112Federal Register (Rules and Regulations), 25 March 1996.


�113http://bax.fedworld.gov/ear.html, 6 October 1998.


�114U.S. authorities.


�115Information provided by the U.S. authorities.


�116OFAC (1998a).


�117Sanctions have been implemented under the authority of the Glenn Amendment (paragraph 102 of the Arms Export Control Act) and have been codified in Section 742.16(b)(i) of the EAR.


�118OFAC (1998b).


�119Federal Register, 14 July 1998, Vol. 63, No. 134.


�120Elliot (1997).


�121GATT (1994);  and Federal Register, 10 April 1998, Vol. 63, No. 69.  Available at:  http://frwebga…/waisgate.cgi?WAISdoc.


�122Information provided by the U.S. authorities.


�123The Federal Agricultural Improvement and Reform Act of 1996, enacted on 4 April 1996, further extends funding through 2002.


�124Export Enhancement Programme Criteria [online]. Available at:  http://ffas.usda.gov/excredits/reg2a3b.html [19 October 1998].


�125WTO documents G/SCM/N/3/USA, 15 March 1996, and G/SCM/N/3/USA/suppl.1, 19 November 1998.


�126Since 1 July 1995, the terms of the Uruguay Round Agreement on Agriculture established annual ceilings, by commodity, with respect to maximum quantity and budgetary expenditures permitted for export subsidies (WTO documents G/SCM/N/3/USA, 15 March 1996, and G/SCM/N/3/USA/Suppl.1, 19 November 1998).


�127WTO document G/SCM/N/25/USA, 11 May 1998.


�128WTO document G/SCM/N/3/USA/Suppl.1, 19 November 1998.


�129Data provided by the U.S. authorities.


�130Cheddar cheese, mozzarella cheese, cream cheese, feta cheese and gouda cheese.


�131Data provided by the U.S. authorities.


�132Drawback payments were initially authorized by the first Tariff Act of the United States in 1789.  Since then they have been part of the law, although the conditions under which they are payable have changed.


�13319 U.S.C. 1313.


�134"Drawback:  a Duty Refund on Certain Exports".  Available at:  http://www.customs.ustreas.gov/imp-exp2/export/dback.htm [14 December 1998].


�135http//www.ita.gov;  21 January 1999.


�136"The 58th Annual Report of the Foreign-Trade Zones Board to the Congress of the United States" for the fiscal year ended on 30 September 1996.  Available at:  http://www.ita.gov [8 February 1999].


�137WTO (1996a).


�138gopher://gopher.umsl.edus/00/library/govdocs/exprguide/eg_ch14 [21 January 1999].


�139As notified to the WTO (WTO document G/SCM/N/38/USA, 19 November 1998).


�140http://www.exim.gov/mover.html [4 August 1998].


�141http:www.fas.usda.gov/agesport/finance.html [22 January 1999].


�142The determination of products designated as "high-value" is at the discretion of CCC.  Although, technically, any agricultural product could be made eligible for GSM-103, this programme has been traditionally used to support the export financing of livestock and animal genetics.  On occasion, the GSM-103 programme has been used to support the export financing of bulk grain to countries where longer repayment terms were needed (U.S. authorities).


�143Data provided by the U.S. authorities.


�144Information provided by the U.S. authorities.


�1457 CFR Part 1493.


�146FAS Online, "Facility Guarantee Programme".  Available at:  http://www.fas.usda.gov [20 November 1998].


�147These practices are those which deny MFN or national treatment to U.S. exports, curtail the right of establishment of U.S. enterprises, and violate intellectual property rights.


�148An example of this requirement may be found in the dispute with the EC regarding bananas.  The monitoring of WTO panel recommendations may in some cases act as a deterrent to the initiation of section 301 investigations, such as in a dispute with Argentina regarding specific duties on textiles and apparel and the application of a statistical tax on imports, where the USTR decided not to take action under section 301 and terminate the investigation following the Panel's report.  Instead, the USTR opted to monitor Argentina's steps to implement the panel report and to take action under section 301 only if Argentina failed to implement the rulings and recommendations of the WTO panel within a reasonable period of time to be determined in accordance with WTO rules.  Federal Register, 8 May 1998, Vol. 63, No 89.


�149One of these cases concerns import barriers (Korea), and was conducted as a Super 301 investigation.  The other two cases, (Brazil and Indonesia) dealt with trade practices in the auto industry.  The three cases were terminated in 1998 (Table III.12).  The Indonesian auto industry practices were brought as a dispute to the WTO.


�150Consultations were also requested by Colombia, the Dominican Republic, Ecuador, Honduras, Jamaica, Japan, and Mexico.


�151WTO document WT/DS152/1, 30 November 1998.


�15219 U.S.C. section 2242.


�	153Section 1303 of the Omnibus Trade and Competitiveness Act of 1988 (19 U.S.C. section 2242).


�154Section 313 of the Uruguay Round Agreements Act.


�155Trade Act of 1974, section 302(b).


�156Federal Register, 8 May 1998, Vol. 63, No. 89.


�157The investigation was terminated on 17 November 1998 and Paraguay's identification as a priority foreign country was revoked.  USTR Press Release 98-100, 17 November 1998.


�158USTR Press Release 98-98, 4 November 1998.


�159USTR Press Release 99-14, 19 February 1999.


�160USTR Press Release 99-41, 30 April 1999.


�161A new Executive Order, announced in October 1998, directed U.S. government agencies to maintain effective procedures to ensure legitimate use of software. The President also directed USTR to undertake an initiative over the following 12 months to work with governments in need of modernizing their software management systems, or about which concerns have been expressed regarding inappropriate government use.


�162The announced WTO consultations with Argentina refer to the exclusive marketing rights to pharmaceutical products as a transitional form of protection under Article 70.9 of the TRIPS Agreement;  a recent court decision in Argentina allegedly limits those rights.  The consultations with Canada regard the application of Articles 33 and 70.2 of the TRIPS Agreement, namely the length of protection for patents filed on or after 1 October 1989.  In the case of the European Union, the consultations will deal with an EU regulation governing the protection of geographical indications for agricultural products and foodstuffs.  The USTR also announced concerns regarding Egypt and Uruguay’s compliance with Article 70.9 of the TRIPS Agreement, and the intention to initiate dispute settlement proceedings if necessary (USTR Press Release 99-41, 30 April 1999).


�163USTR, Report on Trade Expansion Priorities Pursuant to Executive Order 12901, Federal Register, 8 October 1997, Vol. 62, No. 195.


�164The request was made on 7 April 1997 (WT/DS/76/1);  a panel was established on 18 November 1997.  The report of the Panel was circulated to Members on 27 October 1998.  On 24 November 1998, Japan notified its intention to appeal certain issues of law and legal interpretations developed by the Panel.  The Appellate Body upheld the basic finding that Japan's varietal testing of apples, cherries, nectarines and walnuts is without scientific basis.  The report of the Appellate Body was circulated to Members on 22 February 1999.  The DSB adopted the Appellate Body Report and the Panel Report, as modified by the Appellate Body Report, on 19 March 1999.


�165The request was made on 8 October 1997 (WT/DS/103/1).  A panel was established on 25 March 1998.


�166A panel was established on 9 January 1998, but the United States withdrew the request for a panel on 11 June 1998, and the section 301 investigation was terminated.


�	167In 1993, 1995 and 1996 the United States and Korea concluded understandings on a range of issues pertaining to market access for equipment, procurement practices, standards, and intellectual property protection in the area of telecommunications.  As a result of the 1996 review, the USTR initiated, in March 1996, a monitoring period in which to determine the extent to which existing agreements with Korea achieved new market access objectives.  Due to inadequate progress in two rounds of talks the USTR decided to identify Korea as a PFC in July 1996 (USTR Press Release, 96-63, 26 July 1996).


�168Another pending issue, regarding Mexico's establishment of standards for terminal attachment for telecommunications equipment, was solved in February 1997 at the meeting of the NAFTA Telecommunications Standards Subcommittee.


�169USTR Press Release 98-38, 1 April 1998.


�170USTR Press Release 97-27, 2 April 1997.


�171Based on a complaint by U.S. carriers that the significantly above-cost interconnection rates charged by the dominant carrier Chunghwa Telecommunications Co. (CHT) were creating a major barrier to competition in the wireless services market, and apparently breaching the terms of the 1996 agreement, which mandated cost-based interconnection rates, the USTR negotiated an agreement, concluded on 20 February 1998, requiring CHT to reduce its interconnection rates by almost 30% in 1998, and to ensure that these rates are completely cost-based by 2001.


�172Section 1377 has been used before with respect to access to the Japanese telecommunications market, i.e. to enforce the 1989 Third Party Radio and Cellular Telephone Agreement with Japan, and to sign a new agreement on cellular telephones in 1994.


�173The United States was concerned with the specifications development process that the Japanese National Police Agency (NPA) was using for its next generation VHF mobile communications system, particularly with the way the procurement process was conducted and with the possibility that the selected Japanese firms would develop specifications that U.S. firms would not be able to meet.  The United States also stated that, in accordance with both the WTO Agreement on Government Procurement and the 1994 U.S.-Japan Framework Agreement on Japanese public sector telecommunications procurement (Framework Agreement), the companies involved in the development of specifications should not be allowed to participate in the procurement if it would result in an unfair competitive advantage over other suppliers, and determined that Japan was potentially in violation of its obligations under both agreements.


�174USTR Press Release 98-87, 1 October 1998.


�175USTR Press Release 99-29, 30 March 1999.


�176See USITC (1998c) for a more complete summary of the current U.S. tax system.


�177WTO document G/SCM/N/38/USA, 19 November 1998.


�178OECD (1998a).


�179Joulfaian and Mackie (1992) conclude that sales taxes on purchases of capital can be fairly large.


�180On the other hand, as pointed out in Chapter I, any possible adverse effect on the trade balance would tend to be offset by an adjustment in the exchange rate of the U.S. dollar.


�181 Slemrod and Bakija (1996) p. 209.  Ring (1999) estimates that 59% of sales tax was paid on final consumption, most of the remainder was derived from business purchases (pp. 79-90).


�182Cars sold in 1999 are subject to a 6% federal excise tax to the extent that the retail sales price exceeds US$36,000.  The threshold price is indexed for inflation and the tax rate is to be reduced  by one percentage point annually until it reaches 3% in 2002.  The tax expires at the end of 2002.  According to the authorities, no data are available on the extent to which cars subject to the tax are domestically produced or imported.


�183In addition, there is an exemption for recycled halon-1301 and halon-2402 imported after 31 December 1996 from countries that are signatories to the Montreal Protocol on Substances that Deplete the Ozone Layer.  A similar provision for imported, recycled halon-1211 was repealed effective 5 August 1997.  The Congress understood that in response to the profit incentive created by the higher price for ozone-depleting chemicals that resulted from the tax on these chemicals, entrepreneurs have developed and are marketing a substitute halon-1211 that is not ozone-depleting.  The Congress believed that permitting imported recycled halon-1211 to compete tax-free in the market could destroy this entrepreneurial and environmental success story (see U.S. Congress, Joint Committee on Taxation) (1997).


�184As of 31 December 1998, US$1.2 billion was held in the Harbor Maintenance Trust Fund.  This amount includes funds allocated to on-going harbour maintenance projects;  it excludes estimated receipts for 1998.


�185Writing for the Court, Justice Ruth Ginsburg said that the 1986 law allowed a tax that "is not a fair approximation of services, facilities or benefits furnished to exporters".  "If we are to guard against the imposition of a tax under the pretext of fixing a fee … we must hold that the (1986 law) violates the export clause." (Dow Jones News, 31 March 1998).


�186There are also alternative minimum corporate and personal taxes designed to prevent apparently profitable corporations and high-income individuals from reducing their taxes "too much" by tax planning.


�187The federal and state rates are not additive as state taxes are deductible for federal tax purposes.


�188Tax expenditures are revenue losses due to preferential provisions of tax laws, such as special exclusions, exemptions, deductions, credits, deferrals or reduced tax rates (see United States Treasury, 1998).  The Congressional Budget Act of 1974 requires that a list of tax expenditures be included in the budget.


�189The total revenue loss due to income tax concession amounted in FY 1996 to US$660 million (WTO document G/SCM/N/38/USA, 19 November 1998).


�190Fullerton and Karayannis (1993), for example.  Differences in effective tax rates also arise as a consequence of tax provisions not included in tax expenditure lists;  for instance, to the extent that investment in housing is financed by equity, the exclusion of implicit rental income on owner-occupied housing from the personal tax base reduces the effective tax rate on owner-occupied housing.


�191Undertaking R&D can be very costly and when it results in a new idea or invention, the benefits seldom accrue entirely to the researcher or his/her employer.  Even though the patent system is intended to ensure that inventors are adequately rewarded for their ideas, beneficiaries inevitably include people other than the persons bearing the cost of the R&D.  The outcome may be that some R&D projects that are not worth undertaking from the perspective of a private individual or firm, are beneficial to society as a whole.  The U.S. income tax system attempts to address this externality by granting preferential tax treatment to R&D expenses, which unlike other investment expenditures can be fully deducted immediately for tax purposes.


�192According to most econometric studies, the amount of investment generated by tax incentives usually falls short of the tax revenue losses.  See OECD (1995a, p. 30).


�193Direct tax measures at the state level include corporate income tax credits, local property tax abatement and exemptions (WTO document G/SCM/N/38/USA, 19 November 1998).


�194CEN obtains when the same amount of foreign and domestic taxes are paid on an identical investment no matter where the investment is undertaken.  An alternative definition of neutrality involves capital import neutrality (CIN).  For CIN to prevail, the same amount of foreign and domestic taxes would be paid irrespective of where the investor resides;  hence, taxation would not influence who invests in the U.S.  CIN would be accomplished if income from investment abroad were entirely exempt from taxation in the capital-exporting country.  This reflects the "source" (or "territorial") principle of international taxation, which has been adopted by, inter alia, Australia, Canada, France, Germany, the Netherlands and Switzerland.


�195Daily Tax Congressional Documents (1996), p. 720.


�196Sections 921-927 of the Internal Revenue Code.


�197Foreign trade income is defined as the gross income of a FSC attributable to foreign trading gross receipts.  The term foreign trading gross receipts means the gross receipts of a FSC that are attributable to the sale, lease or rental of export property (not more than 50% of the fair market value of which can be attributable to articles imported into the United States) and certain services.


A FSC must be created or organized under the laws of a foreign country (which meets certain requirements) or possession of the United States.  In other words, the FSC must be formed under the laws of a jurisdiction outside U.S. customs territory.  A FSC must meet certain requirements of foreign management, foreign presence and foreign economic processes.


�198WTO documents WT/DS108/1, 28 November 1997, and WT/DS108/Add.1, 12 March 1998.


�199USTR and the Department of Commerce (1999).


�200OECD (1995b).


�201OECD (1995b).


�202In its last notification ("U.S. New and Full Notification" (WTO G/SCM/N/38, 19 November 1998)) the U.S. did not notify the following programmes:  (a) Partnership for a New Generation of Vehicles;  (b) the Textile/Clothing Technology Corporation Programme (TC2);  and the AMTEX programme;  (c) the Alternative Fuel Vehicle Development Programme, the Motor Challenge Programme and the Heat Engines Programme;  (d) the Building Equipment Programme, the Building Systems Programme and the Building Envelope Programme;  (e) the Lightweight Transportation Materials Programme;  (f) the Membrane Programme, the Geothermal Energy Programme, the Energy Storage Systems Programme, the Biomass Power Programme, the Advanced Turbine System Programme, the Isotope Production and Distribution Programme, the Coal Research and Development Programme, the Fuel Cell for Stationary Applications Programme, the Oil Programme and the Natural Gas Programme;  and (g) the Materials and Metals Processing Metals Initiative.  The authorities noted that they are in the process of notifying additional programmes.


�203Contracts are procurements by the U.S. Government of goods or services, conducted in accordance with the Federal Acquisition Regulations.  A cooperative agreement is an agreement between the Government and a non-federal party whereby money or property is transferred to the recipient to support or stimulate research.  A cost-shared contract is a contract entered into between the Government and a non-federal party in which costs associated with the work are shared as specified in the contract.


�204These programmes were authorized by the Commodity Credit Corporation (CCC) Charter Act, the Agriculture Adjustment Act of 1938, as amended, the Agricultural Act of 1949, as amended, and the Federal Agriculture Improvement and Reform Act of 1996.  The programmes are financed by the CCC and administered by the Farm Service Agency (FSA).


�205WTO document G/SCM/Q2/USA/10, 3 July 1997, (p. 31).


�206The Conservation Reserve Programme (CRP), as noted by the U.S. authorities, is not notifiable to the Subsidies Committee because it is generally available to all agricultural producers and is, therefore, non-specific.  The programme has been notified to the WTO Committee on Agriculture as a "green box" programme.


�207WTO documents G/SCM/Q2/USA/11, 5 August 1997 and G/SCM/Q2/USA/14, 18 January 1999.


�208http://www.gsa.gov/fdoc, 17 February 1999.


�209The EU noted that this latter programme, which provides considerable tax benefits to U.S. shipbuilders in the form of deferrals, has not been notified (G/SCM/Q2/USA/14, 18 January 1999).


�210The United States has not ratified the OECD Shipbuilding Agreement concluded in 1994, which is meant to eliminate all direct and indirect support and to combat injurious pricing practices.  Provisions are made for a standstill on existing subsidy levels and on new measures of support during the intervening period, but allow for the continuation of previously committed aid subject to certain conditions.


�211U.S. Department of Transportation, Maritime Administration (1998a).


�212U.S. Department of Commerce (1999), February.


�213WTO document IP/N/1/USA/1, 21 January 1997.


�214The Patent Cooperation Treaty allows parties to file an international patent application which then has the effect of national application in any of the 98 signatories countries designated in the application.  In the case of the United States, applications may be filed with the Patent and Trademark Office (PTO) or with the WIPO.


�21535 U.S.C. section 173.


�21635 U.S.C. section 151.


�217Federal Register, 5 October 1998, Vol. 63, No. 192.


�218The top ten patenting organizations receiving utility patents in 1998 were: IBM (2,657 patents);  Canon Kabushiki Kaisha (1,928);  NEC Corporation (1,627);  Motorola Inc. (1,406);  Sony Corporation (1,316);  Samsung Electronics Co., Ltd. (1,304);  Fujitsu Limited (1,189);  Toshiba Corporation (1,170);  Eastman Kodak Company (1,124);  Hitachi, Ltd. (1,094).  The U.S. Government dropped off the list of the top ten patenting organizations (1,017 patents received in 1998) after having been on the list each year since 1969.  U.S. Patents and Trademark Office, "List of Top Patenting Organizations, Calendar Year 1998".  Available at:  http://www.uspto.gov/web/offices/ac/ido/oeip/taf/top98cos.htm.


�219Patent and Trademark Office (1998), p. 8.


�22015 U.S.C. section 1051. 


�22115 U.S.C. section 1062(a).


�22215 U.S.C. section 1051 et seq.


�223Up to 1988, when the Trademark Law Revision Act of 1988 was implemented, the term was 20 years.


�22415 U.S.C. section 1063(a).


�22515 U.S.C. sections 1063 and 1064.


�22615 U.S.C. section 1052(a).


�227As a result of the WTO TRIPS Agreement, Section 2 of the Act of 1946 (15 U.S.C. 1052) was amended to provide that registration will be refused if the mark consists of or comprises a geographical indication which, when used in connection with wines and spirits, identifies a place other than the origin of the goods.


�22827 CFR, section 4.24.


�22927 CFR, section 4.24(b)(1).


�23017 U.S.C. section 30.


�23117 U.S.C. section 110 (4)(A).


�23217 U.S.C. section 1101.


�23317 U.S.C. section 1106.


�234Sections 512 and 513 of the Uruguay Round Agreements Act.


�23517 U.S.C. section 111 (c)-(d).


�23617 U.S.C. section 111(d)(3)-(4).


�237Copyrighted works created before 1 January 1978 are granted a protection period of 75 years.


�238In the case of a joint work, the term of protection is 70 years after the last surviving author's death.


�239Section 102(b) of the Digital Millennium Copyright Act of 1998 amends section 104 of the Copyright Act to extend protection under U.S. law to works from foreign countries protected under the WCT and the WPPT.  Section 102(d) of the Millennium Act amends Section 411(a) of the Copyright Act to exempt all foreign works from registration requirements with the Copyright Office as a prerequisite to the initiation of a lawsuit.  The Digital Millennium Copyright Act of 1998, U.S. Copyright Office Summary, December 1998, pp. 2-3.


�240Except for non-profit libraries, archives and educational institutions;  reverse engineering;  encryption research;  protection of minors, personal privacy;  and security testing.  This prohibition takes effect on 28 October 2000.


�241In the case of circumvention of technological protection measures constituting a violation of copyrights, section 1204 of Title's 17 new chapter 12 sets penalties of up to US$500,000 or five years imprisonment for a first offence, and up to US$1 million or ten years imprisonment for a subsequent offence.


�24217 U.S.C. sections 904 and 905.


�243NAFTA, Chapter 17, Article 1709, section 4.


�244Certain aspects of Section 337 had been found to violate U.S. national treatment obligations under Article III of the GATT in a November 1988 GATT panel report adopted by the GATT Council in November 1989.


�	245WTO document WT/DS50/AB/R, 19 December 1997.  On 2 July 1996, the United States had requested India to hold consultations pursuant to Article 4 of the DSU and Article 64 of the TRIPS Agreement regarding the absence in India either of patent protection for pharmaceutical and agricultural chemical products or formal systems that permit the filing of patent applications for pharmaceutical and agricultural chemical products and that provide exclusive marketing rights in such products (WT/DS50/1).  No mutually satisfactory solution was reached in these consultations, held on 27 July 1996.  The United States requested the Dispute Settlement Body (DSB), in a communication dated 7 November 1996, to establish a panel to examine the matter (WT/DS50/4).  At its meeting of 20 November 1996, the DSB agreed to establish a panel with standard terms of reference in accordance with Article 6 of the DSU.  The Panel report was circulated on 5 September 1997.  India appealed the report;  the Appellate Body's report was adopted on 19 December 1997.


�246WTO document WT/DS59/R, 28 July 1998.


�247WTO documents WT/DS/124/1 and WT/DS/125/1, 7 May 1998.  The complaint stated that:  "a significant number of television stations in Greece regularly broadcast copyrighted motion pictures and television programmes without the authorization of copyright owners", that "Copyrights owned by U.S. nationals have been infringed in this manner repeatedly", and that "This situation appears to be inconsistent with the obligations of Members under Articles 41 and 61 of the TRIPS Agreement."


�	248WTO document WT/DS/83/1, 21 May 1997.  The complaint stated that Denmark did not appear to make available provisional measures in the context of civil proceedings involving intellectual property rights and their laws would appear to be inconsistent with its obligations under the TRIPS Agreement, including but not necessarily limited to TRIPS Agreement Articles 50, 63 and 65.


�249WTO document WT/DS/82/1, 22 May 1997.  The complaint claimed that Ireland did not appear to grant copyright and neighbouring rights in accordance with section 1 of Part II, and Article 70 of the TRIPS Agreement, which appeared to be inconsistent with Ireland's obligations under the TRIPS Agreement, including but not necessarily limited to Articles 9-14, 63 and 65 of that Agreement.


�250WTO document WT/DS/115/1, 12 January 1998.


�251WTO document WT/DS/36/1, 6 May 1996.


�252WTO document WT/DS/28/1, 14 February 1996.


�253WTO document WT/DS/37/1, 6 May 1996.


�254This request, dated 28 May 1997 (WTO document WT/DS86/1, 2 June 1997), is similar to the complaint against Denmark.  In a communication dated 2 December 1998, the United States and Sweden notified a mutually agreed solution to this dispute resulting from the Parliament of Sweden's decision to pass legislation on 25 November 1998, effective 1 January 1999, amending Sweden's Copyright Act, Trade marks Act, Patents Act, Design Protection Act, Trade Names Act, Act on Protection of Semiconductor Products, and Plant Breeders Protection Act to grant judicial authorities in Sweden the authority to order provisional measures in the context of civil proceedings involving intellectual property rights.


�255WTO document WT/DS160/1, 4 February 1999.


�256The EC claimed that section 110(5) of the U.S. Copyright Act, as amended, did not appear to be in conformity with Article 11 bis(1) of the Berne Convention, as revised by the Paris Act of 1971 (which grants the right holders of literary and artistic works, including musical works, the exclusive right of authorizing not only the broadcasting and other wireless communication of their works, but also the public communication of a broadcast of their works by loudspeaker or analogous instrument), and with Article 11(1) of the same Convention (which grants the rightholders of musical works the exclusive right of authorizing the public performance of their works, including such public performance by any means or process, and any communication to the public of the performance of their works).


�257Conformity assessment includes testing, certification, management system registration, accreditation and accreditation programme recognition.


�258Breitenberg (1997), pp. 24-25.


�259This goes beyond the commitment under the TBT Agreement for standardization bodies having adopted the Code of Good Conduct.  According to paragraph L of the Code, there is a requirement to allow 60 days for comments before a standard is adopted, but in the case of NAFTA, firms of other member countries are allowed access to the development process on the same basis as U.S. firms (Dun and Bradstreet (1998)).


�260This section was based on:  "Food and Agricultural Import Regulations and Standards Report" (FAIRS).  Available at:  http://www.fas.usda.gov/itp [20 November 1998].


�261This division is the designated U.S. enquiry point under the Agreement on Sanitary and Phytosanitary Measures.


�262Cattle, swine, goats, horses, mules or other equines and products with 3% or more red meat on a wet basis.


�263Chickens, turkeys, domestic ducks, domestic geese and guineas, and products containing 2% or more poultry on a wet basis.


�264Grading of shell eggs, egg processing plants (egg washing, sorting, egg breaking, and pasteurising operations) and products that are basically known for their egg content (e.g. egg rolls for slicing, heat-and-serve omelettes, etc.).


�	265The laws that provide APHIS’s regulatory authority include the Plant Quarantine Act; Plant Protection Act;  Honey Bee Act;  Federal Seed Act;  Animal Import-Export Regulations (19 CFR 1306, 21 USC 103, 21 USC 105, and 21 CSC 134);  Endangered Species Act (Plants).  In addition, the Federal Agriculture Improvement and Reform (FAIR) Act of 1996, also known as the Farm Bill contained several provisions affecting the authorities and programmes of the APHIS including:  (1) improvements in the way agricultural quarantine and inspection (AQI) user-fee funds are accessed;  (2) new authority for humane transport of horses going to slaughter;  (3) protection against tort claims for employees carrying out programme activities overseas;  (4) establishment of a more efficient mechanism for reimbursable agreements for pre-clearance of commodities;  (5) language urging consideration of impacts of certain quarantines on travel and trade from States comprised entirely of islands;  (6) language concerning research into alternatives for, and the ultimate phase-out of, methyl bromide;  (7) language re-authorizing certain authorities related to the pseudo-rabies eradication programme (The 1996 Farm Bill and APHIS, (Home Page APHIS Activities, November 1998)).


�266Some of the most important statutes and Regulations are:  Plant Quarantine Act;  Plant Protection Act;  Honey Bee Act;  Federal Seed Act;  Animal Import-Export Regulations;  Endangered Species Act (Plants);  Swine Health Protection Act;  and Virus Serum Toxin Act.


�267To verify  that HACCP systems are effective in reducing contamination with harmful bacteria, FSIS is setting pathogen reduction performance standards for salmonella, which slaughter-plants and plants that produce raw, ground meat and poultry will have to meet.  In addition, slaughter-plants will be required to conduct microbial testing for generic E. Coli to verify that their process control systems are working as intended.


�268 The FDA has proposed a HACCP regulation for fruit and vegetable juices.


�269Products include fresh fruit, vegetables, and speciality crops, processed fruit and vegetables, milk and other dairy products, cattle, hogs, sheep, poultry, eggs, cotton, tobacco, and organic products.


�270These products include fresh tomatoes, avocados, mangoes, limes, oranges, grapefruit, green peppers, Irish potatoes, cucumber, eggplants, dry onions, walnuts and filberts, processed dates, prunes, raisins, and olives in tins.


�271Details concerning type sizes, location, etc., of required label information are contained in FDA Regulations (21 CFR 101), which cover the requirements of both the FD&C Act and the Fair Packaging and Labeling Act.


�272 However, a food containing a colour additive that is subject to certification by the FDA (21 CFR Part 74) must be labelled in the ingredients statement as containing that colour.  Fruit and vegetable juices that have not achieved at least a 5-log reduction in the pertinent micro-organism for at least as long as the shelf life of the product must bear a warning statement.


�273Code of Federal Regulations, Title 9, Part 94.18.


�274Such as the notification of the removal of the import prohibition on certain fruit, contained in WTO document G/SPS/N/USA/76, 4 April 1997.


�275 The FPA provides for trade measures other than product regulation.


�276The MMPA banned the importation of yellowfin tuna harvested with purse-seine nets in the eastern tropical Pacific (primary nation embargo) from countries without regulations for the taking of marine mammals comparable to those of the United States, and with average incidental taking rates (in terms of dolphins killed) for their tuna fleet exceeding 1.25 times the U.S. vessels average in the same period.  Imports of tuna from countries purchasing tuna from a country subject to the primary nation embargo were also prohibited (intermediary nation embargo).


�277The Declaration of Panama was signed on 4 October 1995 by Belize, Colombia, Costa Rica, Ecuador, France, Honduras, Mexico, Panama, Spain, the United States, Vanuatu and Venezuela.


�278The signatories of the Declaration of Panama agreed to allow a maximum annual dolphin mortality of 5,000 in the purse-seine fishery for yellowfin tuna in the eastern tropical Pacific Ocean, "with the objective of progressively reducing dolphin mortality to a level approaching zero through the setting of annual limits" (P.L. 105-42, section 2(b)(4)).  This is expected to be achieved through compliance with per-stock per-year dolphin mortality limits, set at between 0.1% of the minimum dolphin population estimate for the period 1998-2000, and at 0.1% beginning with 2001.


�279Exporting countries are also required to supply evidence that they are a member or have taken steps to become a member, of the Inter-American Tropical Tuna Commission.


�28016 U.S.C. 1385.


�281Federal Register, 17 July 1997, Vol. 62, No. 137.


�282Following a 1990 amendment to the Clean Air Act, the EPA promulgated the Gasoline Rule, which, from 1 January 1995, permitted only reformulated gasoline to be sold to consumers in the most polluted areas of the country.  In the rest of the country, only gasoline not more polluting than that sold in 1990 ("conventional gasoline") could be sold.  The Gasoline Rule applied to all U.S. refiners, blenders and importers of gasoline.  Refiners in operation for at least six months in 1990 were required to establish an individual refinery baseline, which represented the quality of gasoline produced by that refiner in 1990.  A statutory baseline established by the EPA reflecting average U.S. 1990 gasoline quality was assigned to those refiners who were not in operation for at least six months in 1990, and to importers and blenders of gasoline.


�283WTO documents WT/DS2/1, 2 February 1995;  and WT/DS4/1, 12 April 1995.  The Appellate Report, together with the panel report as modified by the Appellate Report, was adopted by the DSB on 20 May 1996.


�284 WTO document WT/DS58, 8 October 1996.


�285WTO document WT/DS26/1, 2 February 1995.


�286WTO document WT/DS76/1, 7 April 1997.


�287WTO document WT/DS41, 24 May 1996, concerning testing, inspection and other measures required for the importation of agricultural products into Korea deemed by the United States to restrict imports and appearing to be inconsistent with GATT Articles III and XI, Articles 2, 5 and 8 of the SPS Agreement, Articles 2, 5 and 6 of the TBT Agreement, and Article 4 of the Agreement on Agriculture.  The United States requested consultations with Korea on similar issues on 4 April 1995 (WT/DS3/1).


�288WTO document WT/DS100/1, 18 August 1997.  The EC claims that the ban does not indicate the grounds upon which EC poultry products have suddenly become ineligible for entry into the U.S. market and is hence inconsistent with Articles I, III, X and XI of GATT 1994, Articles 2, 3, 4, 5, 8 and Annex C of the SPS Agreement, and Articles 2 and 5 of the TBT Agreement.


�289WTO document WT/DS144/1, 25 September 1998, regarding certain measures, imposed by the State of South Dakota and other states, prohibiting entry or transit to Canadian trucks carrying cattle, swine, and grain, alleged to violate Articles 2, 3, 4, 5, 6, 13 and Annexes B and C of the SPS Agreement; Articles 2, 3, 5 and 7 of the TBT Agreement;  Article 4 of the Agreement on Agriculture;  and Articles I, III, V, XI and XXIV:12 of GATT 1994.


�290This represents a 2.2% nominal increase with respect to 1997, compared with nominal GDP growth of 4.9% (U.S. Department of Commerce, April 1999).


�291After amendment of the Trade Act of 1979 (19 U.S.C. section 3501 et seq.);  and WTO document GPA/23, 15 July 1998.


�292The Acquisition Reform Network (ARNET) is available at:  <www.arnet.gov>.


�293The states applying the provisions of the Agreement on Government Procurement are:  Arizona;  Arkansas;  California;  Colorado;  Connecticut;  Delaware;  Florida;  Hawaii;  Idaho;  Illinois;  Iowa;  Kansas;  Kentucky;  Louisiana;  Maine;  Maryland;  Massachusetts;  Michigan;  Minnesota;  Mississippi;  Missouri;  Montana;  Nebraska;  New Hampshire;  New York; Oklahoma;  Oregon;  Pennsylvania;  Rhode Island;  South Dakota;  Tennessee;  Texas;  Utah;  Vermont;  Washington;  Wisconsin;  and Wyoming.  The scope of coverage varies according to the state.  In some states (California, Colorado, Florida, etc), procurement in all executive branch agencies is covered by the Agreement);  in other states, coverage is much more limited.  For a complete list of agencies see WTO document GPA/23, 15 July 1998.


�294Some of these utilities are subject to specific laws and regulations;  i.e., the Tennessee Valley Authority's (TVA) procurements are subject to the Tennessee Valley Authority Procurement Standards and Guidelines, in accordance with the Tennessee Valley Authority Act (16 U.S.C. section 831h);  the Bonneville Power Administration's procurement operations are conducted under the Bonneville Power Administration Act (16 U.S. Code section 832 et seq.;  the Port Authority of New York and New Jersey has written instructions in the form of administrative procedures and memoranda for its purchasing agents;  the New York Power Authority is required by state law to follow comprehensive guidelines detailing operating policy and instructions regarding procurement contracts.


�295WTO document WT/GPA/W/23, 17 July 1996.


�296WTO document WT/GPA/W41, 23 May 1997.


�297NAFTA, Part Four, Article 1101.  Section (c)(ii) sets a threshold of US$250,000 for contracts for goods and services from government enterprises, and of US$8 million for contracts for construction services.


�298Exceptions include: information processing and related telecommunications services;  maintenance, repair, modification, rebuilding, and installation of equipment related to ships;  non-nuclear ship repair;  operation of facilities of the Department of Defense, Department of Energy, and the NASA;  operation of research and development facilities;  utilities;  transportation, travel, and relocation services, except travel agent services, services purchased in support of military forces overseas, and construction dredging services.


�299This applies to supplies of US$10,000 or more (19 CFR, 52.225-8).


�30048 CFR 5.201.


�301The Internet site address is http://cbdnet.access.gpo.gov/index.html.  WTO document WT/GPA/23, 15 July 1998.


�302The designated countries are:  Aruba;  Austria;  Bangladesh;  Belgium;  Benin;  Bhutan;  Botswana;  Burkina Faso;  Burundi;  Canada;  Cape Verde;  Central African Republic;  Chad;  Comoros;  Denmark;  Djibouti;  Equatorial Guinea;  Finland;  France;  the Gambia;  Germany;  Greece;  Guinea;  Guinea-Bissau;  Haiti;  Hong Kong, China;  Ireland;  Israel;  Italy;  Japan;  Korea;  Lesotho;  Liechtenstein;  Luxembourg;  Malawi;  the Maldives;  Mali;  Mozambique;  Nepal;  the Netherlands;  Niger;  Norway;  Portugal;  Rwanda;  Sao Tome and Principe;  Sierra Leone;  Singapore;  Somalia;  Spain;  Sweden;  Switzerland;  Tanzania;  Togo;  Tuvalu;  Uganda;  the United Kingdom;  Vanuatu;  Western Samoa;  Yemen.


�303A material or supply is "non-available" when it is not mined, produced, or manufactured in the United States in sufficient and reasonably available commercial quantities of a satisfactory quality.  There is a non-availability list, which includes a range of chemicals (acetylene, bephenium hydroxynapthoate, colchicine, erythrityl tetranitrate, etc);  minerals and ores (antimony, bauxite, bismuth, chrome, diamonds, nickel, petroleum, platinum, quartz crystals, iodine, tungsten, tin, etc.);  agricultural products (anise, bananas, corned beef, Brazil and cashew nuts, chestnuts spices and herbs, green olives, olive oil and certain other oils, cocoa beans, coconut, tapioca flour, raw coffee, raw sugars, etc.);  certain textile fibres;  books, newspapers, magazines, etc., not printed in the United States and for which domestic editions are not available;  sheepskin leather;  microprocessor chips (for incorporation into building systems during construction or repair and alteration of real property);  rabbit fur felt;  rubber;  raw silk;  spare and replacement parts for equipment of foreign manufacture, and for which domestic parts are not available;  and certain woods (Federal Register, 28 September 1998, Vol. 63, No. 187, p. 51648).


�304Austria, Belgium, Denmark, Finland, France, Ireland, Italy, Luxembourg, the Netherlands, Sweden and the United Kingdom.


�30548 CFR, subpart 25. 701.


�306Federal Register, 28 September 1998, Vol. 63, No. 187.


�307Federal Register, 28 September 1998, Vol. 63, No. 187, p. 35633.


�308In practice, however, federal agencies have been in some cases procuring "U.S. made end products" since the General Services Administration Board of Contract Appeals (GSBCA) ruled in 1990 that the Trade Agreements Act does not prohibit the purchase of U.S. products and that "U.S. made end products" that do not meet the definition of "domestic end product" under the Buy American Act are not "foreign end products" included in the Trade Agreements Act procurement prohibition.  Each agency has been applying this ruling separately, for which they needed to deviate from the FAR.  For example, GSA and the Department of Commerce treat all "U.S. made end products" the same when the Trade Agreements Act applies, irrespectively of whether they comply with the Buy American Act definition of domestic end products or are other "U.S. made end products".  The Department of Defense, on the other hand, provides a preference to "domestic end product" with respect to other "U.S. made end products", except for all U.S. made information technology end products, for which the Buy American act has been waived and the Trade Agreements Act applies.  The proposed amendment to the FAR implements the GSBCA decision eliminating the need for deviations from the FAR (Federal Register, 28 September 1998, Vol. 63, No. 187).


�309The proposed amendments would also end the discrimination against imports of foreign components, even if from eligible countries, with respect to imports of final eligible end supplies.


�310Authorized under 31 U.S.C. Section 3552.


�31160 FR 55171 (1995).


�312The Act includes in its scope all actions taken by any United States government agency, including an agency's implementation of a GAO decision.


�313WTO document GPA/D2/1, 26 June 1997.


�314WTO documents WT/DS95/1 and GPA/D3/1, 21 July 1997.


�315The case against Massachusetts was brought to court by the National Foreign Trade Council (NTFC), which has asked cities in California, Colorado, Maryland, Massachusetts, Michigan, Minnesota, New Jersey, New York, North Carolina, Oregon and Wisconsin with similar purchasing laws, to revoke them.


�316WTO documents  WT/DS88/5, 12 February 1999;  and WT/DS95/5, 12 February 1999.


�317WTO document GPA/W/76,18 September 1998.


�318WTO document WT/DS163/1, 22 February 1999.


�319Corruption is equivalent to a tax on foreign direct investment.  It is much more damaging than a tax, however, because of its arbitrariness and lack of transparency (Wei ,1997a and b).


�320The Tax Reform Act of 1976 had already introduced penalties for U.S. companies paying bribes to foreign officials.  Under the Act, bribe payments cannot be deducted in calculating the earnings and profits of controlled foreign corporations (CFCs), thereby reducing their ability to claim foreign tax credits.  Bribe payments represent deemed distributed income of CFCs, subjecting them to immediate U.S. taxation.  Similarly, U.S. exporters caught paying bribes lose U.S. tax deferral (through FSCs) of the bribery component of their export incomes.


�321U.S. law prohibits such "grease" payments to U.S. government officials.


�322Hines (1995).


�323As indicated by the post-1977 record of prosecutions, U.S. legislation has not eliminated foreign bribery by U.S. multinationals (Prasad, 1993).


�324Convention on Combating Bribery of Foreign Public Officials in International Business Transactions.


�325Price fixing occurs when two or more sellers agree to increase prices by a certain amount, or not to sell below a certain price.  Bid rigging occurs when two or more firms agree not to bid against each other to supply products or services to government agencies, or when they agree on the level of their offers.


�326A violation of the Sherman Act may be accompanied by the violation of a number of statutes that may require additional or related criminal enforcement.  These include conspiracy to defraud the Government (18 U.S.C. Section 371);  false statements made to government entities and officials (18 U.S.C. Section 1001, False Statements Accountability Act of 1996);  major fraud against the United States (18 U.S.C. Section 1031);  mail fraud (18 U.S.C. Section 371);  wire fraud (18 U.S.C. Section 1343);  actions under the Racketeering Influenced and Corrupt Organizations Act (RICO, 18 U.S.C. Sections 1961-1968);  and tax offences (26 U.S.C. Section 7201).


�327Department of Justice, Press Release, 7 April 1998.  The Antitrust Division of the Department of Justice is advocating an increase in the maximum fine under the Sherman Act, from the current US$10 million, to US$100 million (Spratling, 1998, p. 15).


�328Except if the acquirer owns at least 50% of the voting securities of the acquired business prior to acquisition (15 U.S.C. Section 18a (c)).


�32915 U.S.C. Section 18a (a) (2).


�33016 C.F.R. Sections 801-803.


�331Information concerning Hart-Scott-Rodino premerger requirements is available on the FTC's website.  Available at:  http//www.ftc.gov.


�332Federal Register, 13 October 1998, Vol. 63, p. 54713.


�333Previously, the treatment of LLCs depended on a determination of whether the interest acquired in the LLC was more like a voting security or more like a partnership interest.


�334There are certain exceptions for regulated industries subject to the jurisdiction of other agencies.


�335Section 11 of the Clayton Act, 15 U.S.C. Section 21.


�336The rule-of-reason standard applies even if the venture is not notified to the antitrust agencies.


�337This requirement is also contained in the Defense Production Act of 1950 (50 U.S.C. App. Sections 2061-2169).


�338Prior to the 1984 Act, and under the 1916 Shipping Act, U.S. ocean carriers required approval from the U.S. shipping board to engage in conferences (Clyde and James, 1995, pp. 4-12).


�339Section 5(a)(3) of the Federal Trade Commission Act (15 U.S.C. 45(a)(3)) is amended by inserting a provision stating that:  "a determination of whether the effect of methods of competition are substantial may be made solely with reference to the product or type of product affected by such methods of competition and the geographical area in which such methods of competition occurs", and without regard to effect of such methods of competition on consumers in the United States.


�340A large local telephone company is defined in the Act as a local telephone company serving, at the date of a proposed merger or acquisition, over 5% of the telephone access lines in the United States.


�341Antitrust Improvements Act of 1998 (as introduced in the Senate), S.2207, p. 2.


�342A large number of criminal cases against milk and dairy products suppliers have been brought by the Antitrust Division in the last ten years:  since 1988, the Division has filed 134 milk bid-rigging cases, involving 81 corporations and 84 individuals.  Criminal fines imposed on corporations and individuals between 1988 and 1998 reached some US$69.8 million, and civil damage settlements were in excess of US$8 million.


�343 Spratling (1998).


�344 The total fines applied in fiscal years 1997 and 1998 are the same as the combined fines applied by the Antitrust Division in the previous 20 years.  The Antitrust Division estimates that the activities of the cartels prosecuted in fiscal years 1997 and 1998 affect over US$10 billion of U.S. trade.


�345Department of Justice, Press Release, 4 May 1999.


�346Spratling (1999).


�347Statement by Assistant Attorney General Joel I. Klein, Filing of Antitrust Suit Against Microsoft, 18 May 1998.


�348"Reason to believe" is a legal standard that is applicable to FTC decisions to commence an enforcement action.


�349Federal Trade Commission (1998).


�350Violations of orders issued pursuant to Section 5 of the FTC Act carry a maximum penalty of US$11,000 per day;  violations of orders issued pursuant to Section 11 of the Clayton Act carry a maximum penalty of US$5,500 per day.  Orders in some cases, such as merger cases, may be issued under both the FTC Act and the Clayton Act.


�351Appeal pending at the time of this report.


�352Appeal pending at the time of this report.


�353CFR Title 16, Volume 2, Parts 1000 to end.  Revised as of 1 January 1998.


�354These include the Truth in Lending Act;  the Fair Credit Billing Act;  the Fair Credit Reporting Act;  the Fair Credit and Charge Card Disclosure Act;  the Equal Credit Opportunity Act;  the Fair Debt Collection Practices Act;  the Consumer Leasing Act;  and the Electronic Fund Transfer Act.


�355The Acts that refer to labelling include the Wool Products Labelling Act, Fur Products Labeling Act;  Textile Fibre Products Identification Act;  Federal Cigarette Labeling and Advertising Act of 1966;  and Fair Packaging and Labeling Act).  The Dolphin Protection Consumer Information Act (16 U.S.C. Section 1385) makes it unlawful to deceptively claim that a tuna product is "dolphin safe".  The FTC is also in charge of establishing the domestic-content requirements to use "Made in America" or "Made in U.S.A." labelling, in accordance with the Violent Crime Control and Law Enforcement Act of 1994 (15 U.S.C. Section 45a).


�356OECD (1999c), Ch. 4, p. 7.


�357"Significant" rules are defined as those that have an annual economic effect estimated at US$100 million or more, or that affect adversely the economy, a particular economic sector, productivity, the labour market, competition, the environment, or public health or safety.  Regulations that affect state, local governments, or tribal communities are also considered "significant".


�358According to a report from the Office of Information and Regulatory Affairs (OIRA) of the OMB, the number of economically "significant" rules reviewed by the OMB declined from 2,200 before the implementation of Executive Order 12866, to around 900 after it was implemented, with an average time of 30  days per review.  It was estimated that about 15% of the rules were defined as "significant".  OMB (1994).


�359The establishment of a 90-day review period for the OMB was introduced by Executive Order 12866 to prevent the OMB from de facto blocking the adoption of rules it did not approve of in some cases.  Former practice allowed the OMB to do this by extending the review, sometimes over a period of years. See:  John F. Morrall III (1997).


�360This is also a departure from practice under the previous Executive Orders, which allowed the Office of the Vice President to review regulations directly in case of controversy between an agency and the OMB.


�361WTO (1998).


�362The CBI shipments (imports and exports) consist almost entirely of clothing, most of which enters under the HSTUS 9802 tariff provision.  Under a special access programme set up for CBI countries within the framework of the 9802 provision, clothing assembled in participating countries from U.S.-made and U.S.-cut fabric is eligible to enter under preferential quotas known as guaranteed access level (GALS), with the tariff being paid only on the value added abroad.  Clothing assembled in Mexico from U.S.-made and U.S.-cut fabric enter free of duty under NAFTA;  similar CBI goods are still subject to duty on the value added offshore.  USITC (1998e).


�363USITC (1998e).


�364In fact, 10.4% of the tariffs that apply to textiles and 20.2% of the tariffs that apply to clothing are three times higher than the overall average nominal tariff.


�365Some 8.8% of the tariff lines in HS Section 11 (Textiles and Textiles Articles) are subject to specific duties.


�366Estimates by the WTO Secretariat, based on data provided by the U.S. authorities.  Tariff estimates calculated excluding "in-quota" tariff rates.


�367Subsidies under the AMTEX Programme and the Textile/Clothing Technology Corporation Programme were notified to the WTO in WTO documents G/SCM/N/16/USA, 26 September 1997, and G/SCM/N/25/USA, 11 May 1998.


�368WTO documents G/TMB/N/63, 19 April 1995, and G/TMB/N/63, 28 April 1995.


�369USITC (1998e).


�370WTO Agreement on Textiles and Clothing: An Explanatory Note (mimeo), 1998;  and G/TMB/N/63/Add. 6, 19 June 1996.


�371Bahrain, Colombia, Costa Rica, the Czech Republic, the Dominican Republic, Egypt, El Salvador, Fiji, Guatemala, Haiti, Hungary, Jamaica, Kenya, Kuwait, Macau, Mauritius, Poland, Qatar, Romania, the Slovak Republic, United Arab Emirates and Uruguay for the first stage plus Bulgaria for the second stage (WTO documents G/TMB/N/184, 26 July 1996, and G/TMB/N/311, 18 December 1997).


�372The paper visa can also be replaced by an Electronic Visa Information System (ELVIS) transmission, which certifies the country of origin and authorizes the shipment to be charged against applicable import quotas.


�373U.S. Customs Service Textile (1998).


�374WTO documents G/TMB/N/333, 27 July 1998 and G/TMB/N/336, 27 July 1998;  and Federal Register, 7 October 1998, Vol. 63, No. 194.  Available at: http://frwebgate…/waisgate.cgi [14 December 1998].


�375The integration of textiles and clothing products into the WTO is taking place in four stages:  in 1995, 16% of the total volume of textile and apparel trade in 1990 was integrated;  at the beginning of year four and year eight, an additional 17% and 18%, respectively, will be integrated:  and after year ten, all remaining products will be integrated.  "Integrated products" are removed from the scope of the ATC's special safeguard mechanism, and any applicable quotas are eliminated.


�376WTO documents TMB/W/5, 10 October 1994;  G/TMB/N/213/Corr.1, 20 March 1997;  and G/TMB/N/213/Add.1, 23 May 1997.


�377WTO document G/TMB/N/213/Add.1, 23 May 1997.


�378WTO document G/TMB/N/310, 17 December 1997.


�379WTO document G/TMB/R/19, 8 November 1998.


�380Federal Register, 31 December 1998, Vol. 63, No. 251.  Available at: http://frwebgate.../waisgates.cgi [15 January 1999].


�381WTO document G/TMB/N/200, 29 November 1996.


�382WTO document G/TMB/N/323, 14 May 1998.


�383Federal Register, 31 December 1998, Vol. 63, No. 251.  Available at: http://frwebgate.../waisgates.cgi [15 January 1999].


�384WTO document G/TMB/R/45, 20 July 1998.


�385WTO documents G/TMB/N/327, 27 July 1998, and G/TMB/N/328, 27 July 1998.


�386WTO (1996a).


�387WTO document WT/DS151/series.


�388Department of Commerce, ITA [online].  Available at:  http://www.ita.doc.gov.


�389Financial Times, 8 May 1998.


�390Information provided by the U.S. authorities.


�391Unlike definitions used by FAO and most other countries, the U.S. definition of “agricultural” products excludes spirits and cigarettes.  Trade in spirits and cigarettes adds about another $5-6 billion to U.S. export and import totals (U.S. authorities).


�392This forecast was released in February 1999 and will be re-examined in May 1999.


�393WTO definition of agriculture, this average includes both in- and out-of-quota rates.  The average tariff for agriculture (HS 01-24) including in- and out-of-quota tariff lines is 10.5%.


�394WTO documents G/AG/N/USA/9, 11 March 1997, G/AG/N/USA/16, 28 March 1998, and G/AG/N/USA/12, 3 March 1999.


�395Exceptions involve green olives (HTS 0711.2028 and 2005.70.08) and tobacco (HTS 2401.10.65, 2401.20.35, 2401.20.87, 2401.30.70, 2403.10.90, 2403.91.47 and 2403.99.90).


�396WTO document G/AG/N/USSA/18, 16 September 1998.


�397WTO document G/AG/N/USA/24, 10 March 1999.


�398The administration of tariff quotas is described in WTO documents G/AG/N/USA/2, and Adds.1 and 2.


�399P.L. 104-127, 110 Stat. 888.


�400WTO document G/AG/N/USA/5, 16 September 1996.


�401The Federal Agricultural Improvement and Reform Act of 1996, enacted on 4 April 1996 further extends funding through 2002.


�402Since 1 July 1995, the terms of the WTO Agreement on Agriculture established annual ceilings, by commodity, with respect to maximum quantity and budgetary expenditures permitted for export subsidies (WTO documents G/SCM/N/3/USA, 15 March 1996, and G/SCM/N/3/USA/Suppl.1, 19 November 1998).


�403WTO document G/SCM/N/3/USA/Suppl.1, 19 November 1998.


�404WTO document G/AG/NU/SA/22, 22 February 1999.


�405The terms of the Uruguay Round Agreement on Agriculture established annual ceilings for both the EEP and the DEIP, by commodity, with respect to maximum quantity and budgetary expenditures permitted for export subsidies.


�406USDA [online].  Available at:  http://www.fas.usdea.gov/ [30 September 1998].


�407Thus, to the extent practicable each crop's share of total expenditure is:  26.3% for wheat, 46.2% for corn, 5.1% for sorghum, 2.2% for barley;  0.2% for oats, 11.6% for upland cotton, and 8.5% for rice.


�408Statutory spending levels are:  FY 1998 US$5,800 million;  FY 1999 US$5,603 million;  FY 2000 US$5,130 million;  FY 2001 US$4,130 million;  and FY 2002 US$4,008 million.


�409This requirement was waived for assistance (e.g. Disaster Assistance Payments) provided in 1998 (information provided by the U.S. authorities).


�410For the 1997 crop, 1.5 million farms for feed grains were enrolled;  followed by 966,349 farms for wheat; 166,623 contract enrolled farms for upland cotton;  and 22,930 contract enrolled farms for rice.


�411"Production Flexibility Payments for Contracts Commodities", Agricultural Marketing Service.  Available at: http://ffas.usda.gov [17 February 1999].


�412Soybeans, sunflower seed, flaxseed, canola, rapeseed, safflower, and mustard seed.


�413WTO document G/SCM/N/38/USA, 19 November 1998;  "Commodity Loans and Purchases", Agricultural Marketing Service.  Available at:  http://ffas.usda.gov [17 February 1999];  and Young and Westcott (1996).


�414The support price for milk dropped from US$10.20 per hundredweight in 1997 to US$10.05 in 1998, and US$9.90 in 1999.


�415The interest is calculated according to the CCC borrowing rate from the Department of Treasury plus one percentage points.


�416Young and Westcott (1996).


�417Information provided by the U.S. authorities.


�418"Conservation Reserve Programme".  Available at:  http://ffas.usda.gov. [18 February 1999].


�419WTO document G/SCM/N/38/USA, 19 November 1998.


�420OECD (1998c).


�421WTO documents G/SG/N/10/USA, and G/SG/N/USA/2, 8 June 1998.


�422WTO document G/ADP/N/41/USA, 25 September 1998.


�423Canada alleges violations of Articles 2, 3, 4, 5, 6, 13 and Annexes B and C of the SPS Agreement; Articles 2, 3, 5 and 7 of the TBT Agreement; Article 4 of the Agreement on Agriculture; and Articles I, III, V, XI and XXIV:12 of GATT 1994.


�424Argentina alleges violations of Articles II, X and XII of GATT 1994, Articles 1, 4 and 15 of the Agreement on Agriculture, Article 2 of the Agreement on Rules of Origin, and Article 1 of the Import Licensing Agreement.  Nullification and impairment of benefits is also alleged.


�425The EC considers that the ban is inconsistent with Articles I, III, X and XI of GATT 1994, Articles 2, 3, 4, 5, 8 and Annex C of the SPS Agreement, or Article 2 and 5 of the TBT Agreement.


�426The United States alleges violations of Articles II, X and X1 of GATT 1994, Articles 3, 4, 8, 9 and 10 of the Agreement on Agriculture, Article 3 of the Subsidies Agreement, and Articles 1, 2 and 3 of the Import Licensing Agreement.


�427The United States alleged violations of Articles 2, 5 and 8 of the SPS Agreement, Article XI of GATT 1994, and Article 4 of the Agreement on Agriculture.


�428WTO document WT/DS76/AB/R, 22 February 1999.


�429The products affected by anti-dumping and countervailing duty investigations include hot-rolled carbon-quality products;  stainless steel plate in coils;  stainless steel round wire;  stainless steel sheet and strip in coils;  and cut-to-length carbon steel plate.  The countries whose imports are subject to investigations are Belgium;  Brazil;  Canada;  Chinese Taipei;  France;  Germany; India;  Italy;  Korea;  Japan;  Mexico;  Russia;  South Africa;  Spain;  Sweden;  Trinidad and Tobago;  Turkey;  Ukraine;  United Kingdom;  and Venezuela.


�430Department of Commerce News Release, 98-062, 1 September 1998.


�431Besides the countries mentioned above, anti-dumping and countervailing duties are applied on steel imports from Argentina;  Australia;  China;  Hungary;  the Netherlands;  New Zealand;  Poland; Romania;  Singapore;  and Thailand.


�432Products classified under HS subheadings: 7208.10.15.00, 7208.10.30.00, 7208.10.60.00, 7208.25.30.00, 7208.25.60.00, 7208.26.00.30, 7208.26.00.60,7208.27.00.30, 7208.27.00.60, 7208.36.00.30, 7208.36.00.60, 7208.37.00.30, 7208.37.00.60, 7208.38.00.15, 7208.38.00.30, 7208.38.00.90, 7208.39.00.15, 7208.39.00.30, 7208.39.00.90, 7208.40.60.30, 7208.40.60.60, 7208.53.00.00, 7208.54.00.00,7208.90.00.00, 7210.70.30.00, 7210.90.90.00, 7211.14.00.30,7211.14.00.90, 7211.19.15.00, 7211.19.20.00, 7211.19.30.00, 7211.19.45.00, 7211.19.60.00, 7211.19.75.30, 7211.19.75.60, 7211.19.75.90, 7212.40.10.00, 7212.40.50.00, 7212.50.00.00.  Certain hot-rolled flat-rolled carbon-quality steel covered by this investigation, including:  vacuum degassed, fully stabilized;  high strength low alloy;  and the substrate for motor lamination steel may also enter under the following tariff numbers:  7225.11.00.00, 7225.19.00.00, 7225.30.30.50, 7225.30.70.00,7225.40.70.00, 7225.99.00.90, 7226.11.10.00, 7226.11.90.30, 7226.11.90.60, 7226.19.10.00, 7226.19.90.00, 7226.91.50.00,7226.91.70.00, 7226.91.80.00, and 7226.99.00.00.


�433Federal Register, 8 October 1998, Vol. 63, p. 55364.  In accordance with 19 CFR 351.206(c)(2)(i), when petitioners submit a critical circumstances allegation more than 20 days before the scheduled date of the preliminary determination, the Department of Commerce must issue a preliminary critical circumstances determination not later than the date of the preliminary determination.


�434Federal Register, 22 October 1998, Vol. 63, p. 56607.


�435Federal Register, 19 February 1999, Vol. 64, p. 8299.


�436Federal Register,25 February 1999, Vol. 64, p. 9312.  The margins of dumping determined were:  70.66% for JSC Severstal;  217.67% for Novolipetsk Iron and Steel Corporation;  149.54% for Magnitogorsk Iron and Steel Works;  and 156.58% for all others.


�437The quantitative export limits for the first export limit period, which are pro-rated from the annual limits provided for each product category, are as follows:  cold-rolled steel products 520,000;  semi-finished steel products 385,000;  galvanized sheet products 65,000 (of which, 60,000 hot-dipped and 5,000 electrogalvanized);  other metallic coated flat-rolled products 1,552;  certain tin mill products 5,000;  electrical sheet products 14,337;  heavy structural shapes 65,000;  rails 2,350;  hot-rolled bars 20,000;  cold-finished bars 11,349;  pipe and tube products 3,000;  wire rod products 15,000;  tool steel 800;  hot-rolled steel stainless and alloy products 1,000;  drawn wire products 250;  pig iron 575,000.


�438"Apparent U.S. Domestic Consumption'' is defined in the Agreement as being equal to:  Domestic Shipments + Imports - Exports (Appendix D);  it is determined for each of the sixteen product categories covered by the Agreement using statistics of the U.S. Census Bureau regarding imports and exports, and data from the American Iron and Steel Institute (AISI) regarding domestic shipments.


�439Federal Register, 26 February 1999, Vol. 64, p. 9891.


�1For instance, in 1987, the largest 36 banking companies held 25% of all the domestic office deposits in commercial banks and saving institutions; at the end of 1997, the same share of domestic deposits was controlled by only 11 companies (U.S. Department of Commerce, International Trade Administration, 1999).


�2International trade data on banking and securities services encompass the fee-based commercial banking business and securities-related activities of financial service firms.  Fee-based commercial banking essentially involves banking services other than deposit-taking and lending activities.  These include financial management and transaction services;  advisory services;  custody services; credit card services;  and other credit-related services, such as providing standby letters of credit for trade financing.  Securities-related activities include securities-lending services, mutual fund services, securities clearance and settlement services, securities-trading services, private placements, and underwriting services.


�3BEA data on sales transactions between majority-owned affiliates of U.S. financial service firms (excluding banking and insurance) and non-affiliated firms are somewhat limited in order to avoid disclosing confidential, proprietary information pertaining to individual firms.  Consequently, the data reported for U.S. sales and the U.S. trade surplus are believed to understate U.S. sales and surplus (U.S. Department of Commerce (1998) October).


�4Figures for cross-border trade in insurance services are presented on a net basis, i.e., imports comprise premiums paid for foreign insurance coverage, minus claims received from foreign insurers.  Exports comprise premiums received from foreign policyholders, minus payments for claims.


�5Over the past five years, due to favourable business and tax treatment, Bermuda has become an important reinsurance centre, specializing in large catastrophe insurance and reinsurance (USITC, 1998f).


�6The following information is mainly based on U.S. Department of the Treasury (1998).


�7According to the U.S. Department of the Treasury (1998), providing identical treatment may not always be sufficient to ensure that foreign financial institutions enjoy equality of competitive opportunity in U.S. financial markets or that prudential concerns are met.  The study claims that differential treatment is sometimes necessary in order to accommodate legal and regulatory systems and banking structures in foreign countries that may differ from those in the United States.


�8According to a study by the General Accounting Office, prior to the enactment of the IBA, foreign banks operating in the United States enjoyed many regulatory advantages compared with U.S. banks.  For instance, foreign banks could establish full-service branches in any state that would permit their entry, while U.S. banks were prohibited from establishing interstate branches.  The 1978 Act was designed to eliminate these advantages and place foreign banks on an equal footing with U.S. banks (General Accounting Office (1996)).


�9CCS is not required for establishment of a representative office.


�10The Riegle-Neal Act permits interstate expansion through three avenues;  (i) interstate banking by acquisition;  (ii) interstate branching by merger;  and (iii) interstate branching by de novo establishment of branches.


�11Another factor the Federal Reserve must take into account is whether the bank has implemented procedures to combat money laundering and whether the home country of the foreign bank is developing a legal regime to address money laundering or is participating in multilateral efforts to combat money laundering.


�12The FRB may extend the review period for an additional 180 days after providing notice of the extension to the applicant and explaining the reasons for the extension.


�13While the Bank Holding Company Act generally prohibits bank holding companies from engaging in non-financial activities.  U.S. law provides two exceptions that are available only to foreign banks.  First, foreign banks that became subject to the IBA of 1978 were grandfathered to retain any non-banking activities in which they were engaged at that time.  Second, in order to prevent disruptions in the relationships between foreign banks and their U.S.-based commercial affiliates, these affiliates are allowed to engage in the United States in the same non-financial activities that they conduct abroad.


�14In 1996, EGPRA required each appropriate federal banking agency to review its regulations at least once every ten years in order to identify outdated or otherwise unnecessary regulatory requirements on financial institutions and eliminate them as appropriate.  Similarly, the Riegle Community Development and Regulatory Improvement Act of 1994 required federal banking agencies to cooperate in conducting a systematic review of their regulations and written policies to improve efficiency, reduce unnecessary costs, eliminate inconsistencies, eliminate outmoded and duplicative requirements, promote uniformity among regulations and policies of these agencies, and reduce the regulatory burden "consistent with the principles of safety and soundness, statutory laws and policy, and public interest".


�15The revisions also provide for a "safe harbour" to the anti-tying rules created by Section 106 of the Bank Holding Company Act Amendments of 1970.  The revisions created a safe harbour for transactions with corporate customers that were incorporated or otherwise organized, and had their principal place of business, outside the United States, or with individuals who were citizens of a foreign country and were not resident in the United States.


�16A "well-capitalized" bank holding company, as defined by the revision, is an organization that maintains a total risk-based capital ratio of 10% or greater, and tier risk-based capital ratio of 6% or greater, on a consolidated basis.


�17For purposes of determining whether an FBO meets the "well-managed" requirement for the streamlined procedures, the revision requires that:  (i) the largest U.S. branches, agencies, or depository institutions controlled by the foreign bank have received at least a "satisfactory" composite examination rating from its U.S. banking supervisor;  (ii) U.S. branches, agencies and depository institutions representing at least 80% of the U.S. risk-weighted assets controlled by the foreign banking organization at such offices have received at least a "satisfactory" composite examination rating form the U.S. banking supervisors; and (iii) the overall rating of the foreign banking organization's combined U.S. operations is at least "satisfactory."  Further, no branch, agency, or depository institution many have received one of the two lowest composite ratings at its most recent examination.


�18If the home country has not adopted these standards, the FBO may ask the FRB to assess whether its capital is equivalent to the capital that would be required of a U.S. banking organization for these purposes.


�19The proposed revisions are intended to advance the policy of national treatment in the interstate banking operations contained in the Riegle-Neal Act by calling for (i) a new procedure whereby a foreign bank could change its home state an unlimited number of times if it can show that a domestic bank with the same home state would be able to change its home state in a similar manner;  (ii) upon a change in home state, retention by a foreign bank of any existing interstate branches if the foreign bank could establish such branches from its new home state under current law;  and (iii) deletion of the home state "attribution rule", which provides that an FBO and all other FBOs that it controls must have the same home state.


�20Instead, to aid examiners in assessing the adequacy of the credit risk management processes, federal branches and agencies must demonstrate the maintenance of an effective loan review system and controls in conformity with the current OCC policy on the ALLL.  Examiners will also assess the adequacy of systems and procedures at a federal branch or agency that enables the head office to monitor and evaluate asset concentrations.  The adequacy of the Net Due To/From Head Office positions will be reviewed on a case-by-case basis as part of the assessment of the parent company's strategies for funding the federal branch or agency and the overall liquidity position of the federal branch or agency.


�21As of September 1998, approximately 370 foreign investment advisers, a decrease of about 0.8% from December 1994, were registered with the SEC, out of a total of about 8,500 SEC-registered investment advisers.


�22As of 30 June 1998, there were over 1,100 foreign issuers representing 55 countries filing Exchange Act reports with the SEC, and there were over 800 foreign issuers listed on the U.S. stock exchanges.


�23Securities Act Release No. 7516, 23 March 1998.


�24Primary dealers are firms that have established a trading relationship with the Federal Reserve Bank of New York, and report weekly to the FRBNY on their volume of trading and their position in government and government agency issues.


�25Thus, the United States took an MFN exemption with regard to participation in issues of government debt securities in its GATS Schedule.


�26An FCM is defined as any person who solicits or accepts orders to buy or sell futures or option contracts and who, in connection with an order, accepts any money or other property (or extends credit) to margin, guarantee, or secure the contracts resulting from the order.


�27As of 30 September 1998, the following foreign persons were registered with the CFTC:  six foreign introducing brokers out of a total of 1,571;  71 foreign commodity pool operators out of a total of 1,446;  202 foreign commodity trading advisors out of a total of 2,733;  90 floor brokers out of a total of 9,538;  16 floor traders out of a total of 1,364;  and 1,981 associated persons out of a total of 45,381.  No foreign firms are registered with the CFTC as futures commission merchants, but several FCMs are owned by foreign parent companies.


�28As of 1 October 1998, 190 foreign firms had received exemptions under Rule 30.10.


�29As of 1 October 1998, 22 foreign firms had received exemptions under Rule 30.5.


�30An IB is defined as any person who solicits or accepts orders to buy or sell futures or option contracts, but who does not accept any money or other property (or extend credit) to margin, guarantee, or secure the contracts.  A CPO is any person who solicits funds from others for the purpose of pooling the funds for use in investing in futures.  A CTA is any person who, for compensation or profit, is engaged in the business of providing advisory services to others concerning futures or option contracts.  The CEA specifically excludes from the CTA definition certain persons, including banks and news reporters, publishers, and editors, who provide commodity advice that is “solely incidental” to the conduct of their business or profession.


�31The PDB also have access to other information sources such as the National Association of Securities Dealers (NASD) and the Regulatory Information Retrieval System.


�32Insurance regulators in the United States require that insurers file statements of financial results based on statutory accounting principles, not international accounting standards adopted by the International Accounting Standards Committee.  According to the U.S. authorities, statutory accounting principles are balance-sheet oriented and emphasize the valuation of assets and liabilities on a "liquidation basis" rather than on the "going-concern basis" used for Generally Accepted Accounting Principles (GAAP).


�33In the 1995 negotiations, the United States took the MFN exemption as it perceived that offers from other WTO Members were not satisfactory.


�34Although such a measure is not likely to be invoked easily, foreign insurers could be subjected to non-MFN treatment by the U.S. authorities when the forced divestiture is consistent with the GATS commitments of the home country of the foreign insurer.


�35Under the Riegle-Neal Interstate Banking and Branching Efficiency Act of 1994, the States were given an option to enact a law to opt out of interstate branching by merger.  Montana and Texas have enacted such laws, although Texas subsequently reversed its position.


�36USTR Press Release, 1 July 1998.


�37National banks are permitted to sell and underwrite, and reinsure that which is credit-related or otherwise part of, or incidental to, the business of banking.


�38As of 30 September 1998, the FRB had approved 50 companies to engage in underwriting and dealing in securities; of these, 18 were owned by foreign banks.


�39Life insurers receive premium income from three major product areas:  life insurance, annuities, and health insurance.  The growth of annuity income and the relative decline of premium income from life policies have constituted a recent industry trend;  in 1996, life insurance policies accounted for 29.5% of premium income, annuities for 49.8%, and health insurance for 20.7%.  This is in sharp contrast to the situation in the 1970s when life insurance premiums accounted for nearly half of all income and annuities accounted for only 21.1%.  (U.S. Department of Commerce, International Trade Administration (1999)).


�40Barnett Bank of Marion County, N.A. v. Nelson, 517 US.25 (1996);  NationsBank of North Carolina N.A. v. Variable Annuity Life Insurance Company, 513 U.S. 251 (1995).


�41For example, the House Banking Committee reported version of the bill requires increased regulatory scrutiny of large business combinations and gives the banking agencies authority to impose restrictions or requirements on relationships or transactions between a bank and its affiliates in order to avoid conflicts of interest or other abuse that may occur within financial conglomerates.


�42U.S. Department of Commerce, International Trade Administration (1999).


�43These include SIC 4812 (radiotelephone communication), 4813 (telephone communications except radio telephone) and 4822 (telegraph) (U.S. Department of Commerce, International Trade Administration (1999)).


�44According to the GATS Services Sectoral Classification List, basic telecommunication services include voice telephone services, packet-switched data transmission services, circuit-switched data transmission services, telex services, telegraph services, facsimile services, private leased circuit services and a variety of other services, including mobile communications, providing real-time transmission of customer supplied information. Value-added services include electronic mail, voice mail, on-line information and data retrieval, electronic data interchange, enhanced/value-added facsimile services, code and protocol conversion, and on-line information and/or data processing (WTO document S/C/W/74, December 1998).


�45USITC (1998f).  Mexico, Canada, the United Kingdom, China and Japan constituted the largest U.S. cross-border telecommunication export markets, although of these countries, the United States posted a bilateral payments surplus only with the United Kingdom.


�46U.S. carriers collect fees from domestic customers for outbound calls and periodically make settlement payments to foreign carriers according to bilaterally negotiated settlement rates, which are prices charged by carriers for terminating international calls.  U.S. settlement payments to foreign carriers are recorded as imports in the U.S. balance of payments, whereas settlement payments collected from foreign carriers are recorded as exports.


�47USITC (1998f).


�48Data on telecommunication service sales through affiliates are bundled with other services, such as radio and broadcasting services.  Telephone and telegraph sales constitute an estimated 80% of "communications" sales (USITC (1998f).


�49 WTO document S/C/W/91, 16 December 1998.


�50The FCC is responsible for administering and implementing the Act.  The Telecommunications Act was covered in detail in the previous Trade Policy Review.


�51FCC (1998a).


�52In 1998, MCI and WorldCom merged to form MCI WorldCom.


�53FCC (1998b).


�54These numbers include only carriers that have filed reports with the FCC.  Many smaller carriers do not file such reports.  The FCC has issued authorizations to over 1,000 carriers to provide international services.


�55The number of resellers increased from 230 in 1995 (FCC (1998c)).


�56Specifically, there were four areas of concern:  (i) insufficient number and quality of foreign offers (e.g. all but one ASEAN country had tabled limited offers or none at all), (ii) lack of commitments on international services (only 22 countries had agreed to open this market by a specific date, and more than one third of global traffic was not covered by acceptable offers), (iii) ambiguity regarding satellite services (it was unclear to what extent other countries were committing to provide market access for telecommunications services provided over satellite facilities), and (iv) continuing restrictive investment limits in many countries, which would not allow foreign firms effective control of new telecommunications networks they might establish (U.S. Department of Commerce, International Trade Administration (1998)).


�57For example, in August 1997 the FCC approved the proposed 100% acquisition of MCI by British Telecom.  The approximately US$20 billion acquisition was cancelled later by the two companies, when a higher bid for MCI was received (WTO document S/C/W/91, 16 December 1998).


�58FCC News, "FCC Requests Comment on Permitting Direct Access to Intelsat System", Report No. IN 98-55, 22 October.


�59WTO document S/C/W/91, 16 December 1998.


�60Prior to adopting the ECO test, the FCC evaluated foreign carriers' applications to provide service in the U.S. market on a case-by-case basis.


�61According to OECD (1998d), it took several months to process each application by a foreign carrier to provide service in the U.S. market as a result of the ECO test.


�62The Order also ended application of an ECO-type analysis in examining the granting of licences for the landing and operation of submarine cables.  Under the Submarine Cable Landing Act of 1921, the FCC had the authority to withhold, revoke or condition the grant of a cable landing licence if such action would assist in securing right for the landing or operation of cables in foreign countries;  maintaining the right and interests of the U.S. or its citizens;  promoting the security of the United States;  and assuring just and reasonable rates and services in the operation of the cables.


�63See for instance, OECD (1998d).


�64In the 1995 Foreign Carrier Entry Order, the "No Special Concessions" rule prohibited all U.S. international carriers from agreeing to accept special concessions from any carrier or administration.


�65These include the effect on competition in the United States, spectrum availability, eligibility and operating requirements (i.e. legal, technical and financial qualifications), as well as national security, law enforcement, trade and foreign policy concerns, and "very high risk to competition" concerns.


�66The ECO-Sat test evaluates effective competitive opportunities in the country in which the foreign satellite is licensed prior to granting an application to serve in the United States.  In May 1996, the test was proposed for applications from WTO Members, however, it was never adopted.


�67A benchmark range was established at US$0.15 per minute for upper-income countries and US$0.23 per minute for lower-income countries, to be implemented over a five-year transition period starting January 1998.


�68ISR involves routing switched traffic over international private lines.


�69The FCC estimated that at least 70% of the annual settlement payment made by U.S. carriers, over $6 billion, constituted an above-cost subsidy paid by U.S. consumers to foreign carriers (FCC News, "Commission Adopts International Settlement Rate Benchmarks", Report No. 97-24, 7 August, 1997).


�70Cable and Wireless, along with other foreign carriers, challenged this decision to the District of Columbia Circuit Court in 1997.  In January 1999, the D.C. Circuit released its opinion upholding the FCC's Benchmarks Order.


�71FCC News, "FCC Proposes to Reform Intentional Settlement Policy", Report No. IN 98-44, 6 August 1998.  The Telecommunications Act of 1996 requires that, in every even-numbered year beginning in 1998, the FCC review all regulations issued under the Communications Act that apply to operations or activities of any provider of telecommunication services, and repeal or modify any regulation, if the FCC determines it to be "no longer in the public interest", in particular, "as the result of meaningful economic competition between providers of such services".  The FCC's proposal on International Settlement Policy reform is part of this process.


�72FCC News, "International  Bureau Reports on Developments in International Telecommunications Markets", Report No. IN 98-58, 19 November, 1998.


�73FCC News, International Simple Resale, ISR-Approved Countries.  Available at http://www.fcc.gov [24 January 1999].


�74U.S. Department of Commerce, International Trade Administration (1999).


�75These control both the ground segment and the air segment, offering door-to-door shipment.


�76U.S. Department of Commerce, International Trade Administration (1999).


�77U.S. Department of Commerce, International Trade Administration (1998).


�78U.S. Army Corps of Engineers (1998);  and U.S. Department of Commerce, International Trade Administration (1999).


�79Cabotage was not part of the WTO negotiations on maritime transport services.


�80There are several exemptions from the scope of the Jones Act.  Water-borne freight shipments between the U.S. Virgin Islands and other U.S. ports are exempted, and may be carried by foreign-flag vessels.  Trade with Guam and other U.S. Pacific possessions may be carried by foreign-built U.S.-flag ships that meet the ownership and crewing requirements.  In addition, under limited circumstances, individual waivers to the Jones Act are granted to foreign and U.S. vessels that are not protected by the Act.


�81Limited exceptions to this law exist for the transport of passengers in Canadian vessels and for the passenger trades in the Hawaiian islands and Puerto Rico.


�82U.S. Department of Transportation, Maritime Administration, (1998b).


�83U.S. Department of Transportation, Maritime Administration, (1998b).


�84USITC (1995);  USITC (1993);  and USITC (1991).


�85U.S. General Accounting Office (1998a).


�86Testimony of Maritime Administrator Clyde Hart, on Senate Bill S.2390, “Freedom to Transport Act of 1998”, before the Senate Commerce Committee, 15 September 1998.


�87This only includes vessels that are 1,000 gross tons and over.  As of 1 January, 1999, there were 124 vessels (6.6 million dwt) engaged in domestic trade;  36 Military Sealift Command (MSC) chartered vessels (at 0.9 million dwt);  and 190 government-owned vessels (at 3.5 million dwt).


�88U.S. Department of Transportation, Maritime Administration (1998b).


�89Lloyd's Register of Ships, January 1998.


�90For instance, daily crew costs for a 100,000-125,000 dwt tanker are approximately US$11,700 for a U.S.-flag vessel, compared to approximately US$2,600 for a foreign-flag vessel.  Daily crew costs for a U.S-flag Panamax-size bulk carrier are about US$9,000 and US$2,100 for a similar foreign-flag vessel.  Crew costs for a 20,000-35,000 dwt containership are approximately US$13,400 for a U.S.-flag vessel compared to US$2,000 for a foreign-flag vessel (Lloyd’s Shipping Economist and Maritime Administration data).


�91ODS, granted on a 20-year contract basis, was provided for U.S.-flag vessels (approximately 20% of the privately owned fleet) operating in international trade routes in order to compensate for cost differences between U.S. and foreign operators.  New contracts would not be signed, while existing ODS agreements continue to be honoured (WTO document S/NGMTS/W/2/Add.11, 31 January 1995).


�92U.S. Department of Transportation, Maritime Administration (1998b).


�93WTO document S/NGMTS/W/2/Add.11, 31 January 1995.  A 50% tariff is imposed on repairs of U.S.-owned vessels outside the United States and on imported equipment for vessels.  The Maritime Guaranteed Loan (Title XI) program extends loan guarantees to the construction of U.S. vessels for the export market and to U.S. shipyards for modernization and improvement projects (Chapter III(4)(ii)).


�94Legislation governing cargo preference includes The Cargo Preference Act of 1904 for military cargoes;  the Merchant Marine Act of 1936, as amended by the Cargo Preference Act 1954, for government-generated cargoes; and Public Resolution 17 of the 73rd Congress for the Export-Import Bank loan cargoes.


�95The exportation of Alaskan North Slope oil had been prohibited by the Export Administration Act and the Trans-Alaska Authorization Act of 1973 and thus the transportation of such oil to the domestic market was reserved to U.S.-flag vessels.


�96U.S. General Accounting Office (1994).


�97For detail, please see WTO (1996a).


�98FMC Press Release, "FMC Launches Inquiry into Chinese Shipping Policies", NR 98-03, 12 August 1998.


�99U.S. Department of Commerce, International Trade Administration (1999).


�100These include Armenia, Azerbaijan, Cambodia, Georgia, Kazakhstan Kyrgyzstan, Moldova, Russia, Tajikistan, Turkmenistan, Ukraine, Uzbekistan, and Viet Nam.  Vessels from Cuba, Iran, Iraq, Libya, Democratic People's Republic of Korea, Syria and Yugoslavia are prohibited from entering U.S. ports.


�101WTO document S/C/W/71, 24 November 1998.


�102WTO document S/C/W/71, 24 November 1998.


�103“Liner” refers to operators that operate fixed-schedule services, carrying many types of cargo for multiple shippers;  it does not include, for example, tankers, bulk ore or grain carriers that generally do not have fixed-schedule public services.


�104The provision to reserve the shipping of the Alaska North Slope Oil to U.S.-flag vessels was passed under the Alaska Power Administration Sale Act of 1995.  Several WTO Members, including the European Union, have expressed concerns that it may constitute a breach of U.S. commitments under the WTO Ministerial Decision on Negotiations on Maritime Transport Services with respect to the standstill agreement (WTO documents S/NGMTS/W/5, 17 July 1995 and S/NGMTS/7, 16 November 1995).


�105In February 1995, a bill was introduced in the U.S. House of Representatives Transportation and Infrastructure Committee that would enable the Department of Transportation to waive the 25% limit on foreign ownership, up to a maximum 49%, at its discretion.


�106The requirement is described in the U.S. Immigration and Nationality Act section 101(a)15(d) and its regulations from the U.S. Immigration and Naturalization Service.


�107Hubs are strategically located airports usually dominated by one carrier and used as transfer points for passengers travelling from one community to another in the region surrounding the hubs.


�108Robson (1998).


�109U.S. Department of Transportation (1998) and Robson (1998).


�110U.S. General Accounting Office (1996b).


�111Robson (1998).


�112See, for instance, U.S. General Accounting Office (19956b) and (1996c).


�113 U.S. General Accounting Office (1996b).


�114U.S. General Accounting Office (1998b).


�115U.S. Department of Transportation (1998).  In April 1998, the Department of Transportation issued a proposed statement of enforcement policy on unfair exclusionary conduct by airlines.


�116Data provided by the U.S. Department of Transportation.


�117These agreements list rights for each country’s carriers as a group, the respective governments determine which airlines exercise the rights.


�118Bilateral negotiations are conducted jointly by the Departments of State and Transportation.


�119In the open skies market, governments no longer actively regulate pricing, limit the number of airlines in a given market, or dictate routes, leaving the air carriers of those countries to decide how often, where to, and with what equipment they fly.


�120Under the 1995 U.S.-Canada Aviation Agreement, Canadian airlines gained the right to serve any city in the United States, and U.S. airlines gained unlimited access to Canadian cities with the exception of Montreal, Toronto and Vancouver, which were subject to a three-year phrase-in period.  The agreement with Japan in 1996 liberalized air cargo services for carriers of both countries, and the 1998 agreement allowed several additional non-incumbent carriers, both of passengers and cargo, to enter the U.S.-Japan market.  The agreement with France added new services and removed the limit on code-sharing services.


�121U.S. Department of Transportation, Office of Aviation and International Economics (1998).


�122The Act refers to Section 5 of the International Air Transportation Air Competitive Practices Act of 1974, as amended by Section 21 of the International Air Transportation Competition Act of 1979.


�123Services of U.S.-flag air carriers include code-share operations sold under the U.S. carrier’s code, even if the aircraft is operated by a foreign air carrier.


�124The Annex on Transport Services further specifies that the GATS shall not reduce or affect a Member's obligations under bilateral or multilateral agreements that are in effect on the date of entry into force of the WTO Agreement.


�125Data provided by the U.S. Department of Transportation.


�126A reform proposal, the Air Repair Station Safety Act (H.R. 145), was introduced in the House of Representatives in January 1997;  and a similar bill (S.1089) was introduced in the Senate in July 1997.  Both bills died in committee at the end of the 105th Congress in 1998.


�127CRSs are computerized systems that contain information about carriers' schedules, availability, fares and fare rules, for which reservations can be made or tickets may be issued.


�128In August 1996, the Department of Transportation issued an advanced notice of proposed rulemaking, asking for comments on whether CRS regulation continued to be necessary and, if so, what changes were needed in the current rules.  The applicability of the current rules has been extended until 31 March 2000.


�129For instance, see European Commission (1998).


�130La Guardia and National Airports are primarily domestic airports, except for a limited number of flights from Canada and the Bahamas.


�131The world’s major airlines participate in slot conferences held twice a year under the auspices of the International Air Transport Association (IATA) to reconcile carriers’ schedule interests at slot-controlled airports worldwide.


�132Ground-handling services include a variety of services provided within or around airports, ranging from cargo handling to passenger check-in and baggage.


�133For example, the National Council of Examiners for Engineering and Surveying (NCEES), the American Institute of Certified Public Accountants (AICPA), the National Association of State Boards of Accountancy (NASBA), and the National Council of Architectural Registration Boards (NCARB) provide information on their websites for professionals who want to provide services in the United States.  Some of these sites also contain links to the websites of the individual state/jurisdiction regulatory/licensing boards.  Some relevant website addresses are:  http://www.ncees.org, http://www.aicpa.org, http://www.nasba.org, and http://www.ncarb.org.


�134The United States did not make any commitments in the remaining professional services categories defined by the WTO's informal Services Sectoral Classification List, including medical and dental services;  veterinary services;  and services provided by midwives, nurses, physiotherapists and para-medical personnel.


�135The category includes business visitors, professionals listed in Appendix 1603.D.1, intra-company transferees, traders and investors.


�136U.S. Department of Commerce, International Trade Administration (1998).


�137U.S. Department of Commerce, International Trade Administration (1999).


�138These include:  (i) the Multistate Bar Examination, used in all jurisdictions, except Indiana, Louisiana, Washington and Puerto Rico;  (ii) the Multistate Professional Responsibility Examination, an ethics examination used by all jurisdictions, except Maryland, Pennsylvania, Washington, Wisconsin and Puerto Rico;  (iii) the Multistate Performance Test, a skills test instituted recently and so far adopted by 14 jurisdictions (Colorado, District of Columbia, Georgia, Hawaii, Illinois, Iowa, Minnesota, Mississippi, Missouri, Nevada, New Mexico, Oregon, Texas, and West Virginia);  and (iv) the Multistate Essay Exam, another recently instituted test and so far adopted by 11 jurisdictions (Arkansas, District of Columbia, Hawaii, Idaho, Illinois, Kansas, Maine, Mississippi, Missouri, Nebraska, and West Virginia).


�139Foreign persons may take a state bar exam after completing a degree from U.S. law school accredited by the American Bar Association.  Otherwise, many states allow foreign persons to take the state bar after completing an M.C.C. or LL.M. degree, or completing an equivalent number of hours of study at an accredited law school.  New York State goes one step further by allowing those with prior education and practice in a country whose jurisprudence is based on English common law to take the bar without additional legal education. (Pardieck, 1996, p. 457-).


�140In the case In re Griffiths, the U.S. Supreme Court held in 1973 that U.S. citizenship was an unconstitutional prerequisite for admission to practice law in a state.


�141The 15 states for which the FLC regime was bound were Alaska, California, Connecticut, Florida, Georgia, Hawaii, Illinois, Michigan, Minnesota, New Jersey, New York, Ohio, Oregon, Texas, and Washington;  for the remaining 35 states commitments were unbound in the U.S. Schedule.  According to the U.S. authorities, none of the six states that later adopted the FLC regime require reciprocity.


�142The primary requirements to qualify as a FLC under the ABA Model Rule is that the applicant be "a member in good standing of a recognized legal profession in a foreign country, the member of which is subject to effective regulation and disciplines."  In addition, FLCs must submit to state rules of professional conduct, are subject to the same disciplinary provisions as local lawyers, and cannot hold themselves out as members of the bar.  The Model Rule does not restrict FLCs' ability to associate with lawyers.  The years-of-experience requirement is optional to the states adopting the Model Rule (Flores, 1996, pp. 159-194).


�143Since the 1993 ABA model rule, five states have adopted laws regarding FLCs, and New York has modified its law.  While Indiana, Minnesota and New Mexico followed the ABA model rule and New York changed to conform closely with the model rule, Missouri and Arizona adopted rules with some differences. (Pardieck, 1996, p. 457-).


�144The professional bodies include the Federation of Law Societies of Canada, the Mexican Committee on the International Practice of Law, and the American Bar Association.


�145The six firms, the so-called "Big Six", included Arthur Anderson, Deloitte Touche Tohmatsu, Ernest & Young International, KPMG International, Price Waterhouse and Coopers Lybrand.  The latter two were merged in September 1997, therefore, these firms are now collectively referred to as the "Big Five".


�146USITC (1998).


�147This is due to the fact that the skills developed by accountancy professionals in order to produce, process, analyse or audit financial information can also be used for other purposes, such as taxation services and management consulting.


�148USITC (1998f).


�149Cross-border trade data on accounting and management consulting services are the sum of such data on accounting, auditing, and bookkeeping services, and management, consulting and public relations services.  Affiliated trade includes accounting, research, management and related services.  European countries accounted for over 40% of both exports and imports.


�150European countries were the largest foreign markets for accounting and management consulting services provided through foreign-based affiliates of U.S. companies, absorbing over a half of total sales.


�151The title “certified public accountant” is generally used across the United States, however, in some jurisdictions, the titles “public accountant,” “registered public accountant,” “licensed public accountant,” and “accounting practitioner” are also used.  Nearly all states prohibit practising public accountancy without a licence, except Arizona, North Carolina and Wyoming, the so-called “title” states, where unlicensed individuals are not prohibited from providing services, but they may not use restricted titles (WTO document S/WPPS/W/7/Add.10, 24 July 1996).


�152The Auditing Standards Board of the AICPA develops the standards for carrying out audits and other attestation services.  The Financial Accounting Standards Board (FASB) of the Financial Accounting Foundation is the primary body that sets accounting standards which constitute generally accepted accounting principles.  The Securities and Exchange Commission (SEC) has authority to set accounting standards for public companies, but generally follows FASB standards.  Codes of conduct are developed by the AICPA and supplemented by the SEC and the Independent Standards Board (ISB) (WTO document S/WPPS/W/7/Add.10, 24 July 1996).


�153According to the GATS Schedule, the United States imposes no restrictions with regard to market access or national treatment in taxation services.


�154WTO document S/WPPS/W/7/Add.10, 24 July 1996.


�155Some states may supplement this examination with an additional exam on ethics and local regulations.


�156WTO document S/WPPS/W/7/Add.10, 24 July 1996.


�157North Carolina imposes a reciprocity requirement;  citizenship is not required if the applicant’s country extends to North Carolina citizens similar privileges to be certified.  Puerto Rico and the Virgin Islands also require citizenship, however, they are not subject to commitments in the GATS (WTO document S/WPPS/W/7/Add.10, 24 July 1996).


�158WTO document GATS/S/C/90, 15 April 1994.


�159Alaska, Arkansas, California, District of Columbia, Florida, Georgia, Hawaii, Idaho, Illinois, Indiana, Iowa, Louisiana, Maryland, Michigan, Minnesota, Mississippi, Nevada, New Hampshire, New Mexico, New York, North Carolina, Oklahoma, Oregon, Pennsylvania, Puerto Rico, South Carolina, Tennessee, Texas, Utah, Vermont, Virgin Islands, Washington, West Virginia, Wisconsin and Wyoming.


�160Professional representatives include the AICPA, the NASBA and the Canadian Institute of Chartered Accountants (WTO document S/C/N/51, 10 February 1997).


�161WTO document S/C/N/68, 13 March 1998.


�162In Australia, the agreement is implemented on a national basis;  it entered into force on 8 October 1996 (WTO document S/C/N/67, 13 March 1998).


�163The guidelines, adopted by the Council for Trade in Services in May 1997, are non-binding and intended to be used by WTO Members on a voluntary basis to facilitate negotiating agreements on the mutual recognition of professional qualifications for accountants.  The disciplines, adopted by the Council in December 1998, are to be binding when they come into effect, and are aimed at ensuring that domestic regulations for accounting services do not result in trade barriers that would undermine the market access or national treatment commitments that countries made under the GATS.


�164Architectural firms provide blueprint designs for buildings and public works and may oversee the construction of projects.  Engineering firms provide planning, design, construction, and management services for projects such as civil engineering works and residential, commercial, industrial, and institutional buildings. Construction services include pre-erection work;  new construction and repair;  and alteration, restoration, and maintenance work.


�165Data pertaining to cross-border trade in architectural, engineering and construction services reflect certain limitations.  Export data are reported on a net basis, whereas import data are reported on a gross basis.  As a result, the U.S. surplus on the architectural, engineering and construction services account is understated.  In addition, the above data also reflect trade in mining and surveying services, which inflates estimated trade volumes (USITC, 1998f).


�166Data for 1994 and 1995 is not available to avoid disclosing confidential, proprietary information pertaining to individual firms.


�167USITC (1998f).


�168Data on sales through affiliates include engineering, architectural and survey services.


�169Twenty-two member boards require the NCARB Certificate for interstate registration (http://www.ncarb.org).


�170WTO document S/C/N/52, 10 February 1997.  The CCAC is a committee comprising all of the Canadian Provincial Architectural Associations.


�171WTO (1999).


�172NCARB Press Release, 28 October 1998.


�173WTO document, S/C/W/77, 8 December 1998.


�174Idaho, Iowa, Kansas, Maine, Mississippi, Nevada, Oklahoma, South Carolina, South Dakota, Tennessee, Texas, and West Virginia.


�175WTO document S/C/N/53, 10 February, 1997.  Signatories include the Institute of Engineers (Australia), the Canadian Engineering Accreditation Board of the Canadian Council of Professional Engineers, the Institution of Engineers of Ireland, the Institution of Professional Engineers (New Zealand) and the Engineering Council (United Kingdom).  The Hong Kong Institution of Engineers became a signatory in 1996, and the Engineering Council of South Africa in 1998.


�176The relevant professional bodies include the United States Council for International Engineering Practice, the Canadian Council of Professional Engineers, and the Mexican Committee for the International Practice of Engineering.


�177Luther (1998), pp. 17-29.


�1 The nine sectors identified for early completion are:  environmental goods & services, chemicals, energy sector, medical equipment, forest products, fish & fish products, toys, gems & jewelry, and the telecom MRA.  The remaining six selected sectors are:  oilseeds, food sector, automotive sector, civil aircraft, fertilizer, and natural & synthetic rubber.


�1Replies by the United States Government to questions posed by Members will be issued as WT/TPR/M/56/Add.1 and posted on the WTO website (http://www.wto.org/wto/reviews/tp.htm).
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Uruguay Round rates are based on 1998 nomenclature and 1997 AVEs. 

WTO Secretariat estimates based on data provided by U.S. authorities.

Chart III.2
Simple average applied MFN tariff rates, by HS section
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		exclude in quota

														wto		from UNCTAD

		Section				1996		1999		U.R.				1998		1996		1993		U.R.

		01		Live animal & prod.		10.70		12.90		11.60				11.87		6.51		4.07		5.55

		02		Vegetable products		5.40		4.20		4.00				4.41		6.06		4.87		3.85

		03		Fats and oils		4.80		4.10		3.70				4.04		4.81		5.12		3.49

		04		Prepared food, etc.		13.90		14.80		9.70				13.47		14.04		9.72		6.41

		05		Mineral products		0.70		0.50		0.70				0.74		1.02		1.04		0.52

		06		Chemicals and prod.		5.50		4.70		3.50				4.93		4.74		6.56		3.26

		07		Plastic and rubber		4.20		3.80		3.70				3.94		3.98		4.50		3.31

		08		Hides and skins		5.60		5.00		4.80				5.16		5.55		5.70		4.41

		09		Wood and articles		3.20		2.30		2.20				2.58		3.31		3.63		1.78

		10		Pulp, paper, etc.		1.60		1.00		0.00				1.23		1.65		1.95		0.00

		11		Textiles and articles		11.40		10.50		8.90				10.76		10.98		11.62		8.20

		12		Footwear, headgear		14.80		13.50		13.30				13.87		15.11		15.21		12.79

		13		Articles of stone		6.20		5.10		4.80				5.49		6.29		7.08		4.57

		14		Precious stones, etc.		4.30		3.00		3.00				3.43		4.33		5.28		2.91

		15		Base metals and prod.		4.00		2.90		1.90				3.28		4.06		4.53		1.70

		16		Machinery		3.00		1.70		1.70				2.11		3.02		3.66		1.44

		17		Transport equipment		3.40		2.60		2.60				2.90		3.44		3.89		2.54

		18		Precision instrument		4.50		3.00		3.10				3.68		5.22		6.21		2.96

		19		Arms and ammunition		3.10		1.70		1.70				2.26		3.20		4.23		1.44

		20		Miscellaneous manuf.		4.40		3.20		3.20				3.64		4.61		5.77		2.77

		21		Works of art, etc.		0.00		0.00		0.00				0.00		0.00		0.00		0.00

		Total		Total		6.40		5.70		4.70				5.93		6.20		6.41		3.95
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		Imports

				1993		1994		1995		1996		1997								1993		1994		1995		1996		1997

		Travel...............................................		40,713		43,782		44,916		48,048		51,220						Canada..........................................................		9,423		10,424		11,467		12,794		14,063

		Passenger fares......................................		11,410		13,062		14,663		15,818		18,235						Europe..........................................................		44,676		49,464		53,247		54,280		61,847

		Other transportation.................................		24,524		26,019		27,034		27,403		28,949						Latin America and Other Western Hemisphere......................		23,016		25,591		27,189		30,001		32,509

		Royalties and license fees...........................		5,032		5,852		6,919		7,854		9,411						Africa........................................................		1,551		1,935		1,976		2,402		2,458

		Financial services..............................		1,371		1,654		2,472		2,995		3,906						Middle East...................................................		2,200		2,274		2,696		3,189		3,093

		Insurance, net..................................		3,095		4,034		5,360		3,773		5,208						Asia and Pacific..............................................		28,460		31,729		34,497		36,634		39,697

		Telecommunications..............................		6,365		6,928		7,305		8,304		8,113						Other		1,933		1,886		2,283		2,961		2,569

		Business, professional, and technical services..		3,504		3,869		4,822		5,550		6,571						All countries.............................................		111,259		123,303		133,355		142,261		156,236

		Other services		15,245		18,103		19,864		22,516		24,623

		Total private services......................		111,259		123,303		133,355		142,261		156,236

		Exports

				1993		1994		1995		1996		1997								1993		1994		1995		1996		1997

		Travel...............................................		57,875		58,417		63,395		69,751		73,268						Canada..........................................................		17,040		17,314		18,032		19,938		20,501

		Passenger fares......................................		16,528		16,997		18,909		20,413		20,895						Europe..........................................................		62,595		67,988		73,637		82,348		85,986

		Other transportation.................................		21,958		23,754		26,081		26,074		26,911						Latin America and Other Western Hemisphere......................		28,760		32,150		32,240		35,129		42,154

		Royalties and license fees...........................		21,695		26,712		30,289		32,823		33,676						Africa........................................................		2,459		2,671		2,988		3,190		3,579

		Financial services..............................		4,999		5,763		7,029		8,382		11,064						Middle East...................................................		4,224		5,132		5,893		6,801		7,512

		Insurance, net..................................		1,020		1,676		1,296		1,971		2,391						Asia and Pacific..............................................		52,481		57,774		66,323		70,899		73,622

		Telecommunications..............................		2,785		2,865		3,228		3,270		3,771						Other		4,472		4,731		5,116		5,908		5,861

		Business, professional, and technical services..		12,958		15,330		16,064		19,678		21,304						All countries.............................................		172,031		187,760		204,229		224,213		239,215

		Other services		32,213		36,246		37,938		41,851		45,935

		Total private services......................		172,031		187,760		204,229		224,213		239,215



Chart I.2
Composition and direction of trade in services, 1993-97
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		Imports

				1993		1994		1995		1996		1997								1993		1994		1995		1996		1997

		Food		32,109		34,659		36,780		40,233		44,730						Canada		113,580.4		131,916.2		148,277.9		159,691.2		171,330.6

		Fuels		59,241		60,097		62,984		77,063		82,545						Mexico		40,720.7		50,333.5		62,745.6		74,108.2		87,119.8

		Chemicals		30,501		35,478		42,165		46,628		52,125						Other America		37,061.1		41,300.1		45,295.7		52,022.1		57,128.3

		Office machines & telecommunications equipment		92,569		113,705		139,927		140,661		151,735						EU15		109,253.5		123,883.3		136,815.1		147,426.7		162,538.1

		Automotive products		89,675		102,758		108,016		111,957		120,727						Japan		110,417.7		122,468.0		127,195.3		117,962.9		124,265.7

		Other machinery and transport equipment		83,368		98,160		109,940		116,629		130,347						China		33,673.2		41,345.8		48,505.6		54,396.5		65,811.6

		Textiles and clothing		44,459		48,301		51,808		54,019		62,760						Other Asia		123,487.7		139,480.4		158,796.3		164,175.0		176,988.1

		Other imports		171,232		195,872		219,202		230,436		253,056						Africa		15,729.9		15,099.3		16,241.7		19,457.0		21,084.7

																		Other		19,229.4		23,203.4		26,948.2		28,387.8		31,758.5

		Exports

				1993		1994		1995		1996		1997								1993		1994		1995		1996		1997

		Food		45,830.6		48,824.1		57,448.0		62,132.9		57,959.0						Canada		91,864.5		103,642.2		113,259.6		119,119.5		134,792.1

		Mining		18,933.9		19,256.5		24,665.7		24,735.7		25,943.7						Mexico		40,253.8		49,130.6		44,878.6		54,683.6		68,369.7

		Chemicals		45,065.8		51,599.1		60,764.3		61,812.6		69,494.9						Other America		35,038.9		39,519.3		47,881.7		49,976.1		59,844.5

		Office machines & telecommunications equipment		54,979.5		66,053.3		80,236.5		85,359.2		98,951.7						EU15		95,593.9		101,310.4		116,323.8		120,121.6		132,346.0

		Automotive products		43,188.4		48,145.9		50,767.3		52,796.5		59,221.1						Japan		46,030.2		51,051.6		60,959.6		63,583.4		62,088.9

		Other machinery and transport equipment		110,818.0		118,326.9		125,548.5		140,520.6		165,209.4						Other Asia		94,169.3		101,906.4		124,926.9		130,533.4		139,436.2

		Textiles and clothing		10,687.1		11,892.9		13,663.7		15,100.5		17,370.4						Africa		9,186.4		9,084.8		9,756.6		10,480.9		11,265.6

		Other exports		109,719.5		117,734.6		133,347.5		139,660.2		149,028.4						Other		27,085.9		26,188.0		28,454.7		33,619.8		35,035.3



Chart I.1
Composition and direction of merchandise trade , 1993-97
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Chart III.1
Share of specific duties, by HS section, 1999
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Each bar in the chart depicts the percentage of tariff lines out of the total within each HS section that are specific or compound duties.  The figure in parentheses above each bar shows the number of tariff lines in each HS section involving specific rates.
WTO Secretariat estimates based on data provided by U.S. authorities.
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Sheet1

								Tariff 1998														Tariff 1999

		Section				% of non-advalorem lines		Number of lines												% of non-advalorem lines		Number of lines

		01		Live animal & prod.		39.44		502		198						1		Live animal & prod.		36.85		502		185

		02		Vegetable products		45.21		491		222						2		Vegetable products		45.12		492		222

		03		Fats and oils		46.97		66		31						3		Fats and oils		46.97		66		31

		04		Prepared food, etc.		42.40		724		307						4		Prepared food, etc.		42.34		725		307

		05		Mineral products		23.78		185		44						5		Mineral products		13.04		184		24

		06		Chemicals and prod.		9.32		1663		155						6		Chemicals and prod.		8.54		1663		142

		07		Plastic and rubber		5.95		353		21						7		Plastic and rubber		0.85		353		3

		08		Hides and skins		1.28		156		2						8		Hides and skins		0.64		156		1

		09		Wood and articles		6.45		186		12						9		Wood and articles		1.08		186		2

		10		Pulp, paper, etc.		2.69		223		6						10		Pulp, paper, etc.		2.69		223		6

		11		Textiles and articles		8.93		1545		138						11		Textiles and articles		8.93		1545		138

		12		Footwear, headgear		17.26		168		29						12		Footwear, headgear		14.29		168		24

		13		Articles of stone		5.35		299		16						13		Articles of stone		2.34		299		7

		14		Precious stones, etc.		0.96		104		1						14		Precious stones, etc.		0.00		104		0

		15		Base metals and prod.		7.43		982		73						15		Base metals and prod.		5.40		982		53

		16		Machinery		1.03		1456		15						16		Machinery		0.42		1436		6

		17		Transport equipment		0.00		238		0						17		Transport equipment		0.00		238		0

		18		Precision instruments		29.06		530		154						18		Precision instruments		25.85		530		137

		19		Arms and ammunition		10.81		37		4						19		Arms and ammunition		10.81		37		4

		20		Miscellaneous manuf.		9.75		277		27						20		Miscellaneous manuf.		8.30		277		23

		21		Works of art, etc.		0.00		7		0						21		Works of art, etc.		0.00		7		0

		Total		Total		14.28		10192		1455								Total		12.93		10173		1,315
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		Chart IIII.ad

		Antidumping case activity
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Chart III.4
Anti-dumping case activity, 1980-98

(a)  Initiations

(b) Duty orders issued

Source: http://www.ita.doc.gov/import_admin/records/stats/ad8090.htm
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Chart III.3
MFN tariff distribution, 1999

Per cent

Source: WTO Secretariat estimates based on data provided by the U.S. authorities.
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		Chart IIII.cv

		Countervailing duty case activitiy
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Chart III.6
Countervailing duty case activity, 1980-98

(a)  Initiations

(b) Duty orders issued

Source: http://www.ita.doc.gov/import_admin/records/stats/ad8090.htm
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Chart III.5
Anti-dumping duty orders in effect on 1 January 1999

Japan
16.2

Other
2.4

14.1414141414

14.1414141414

3.0303030303

3.0303030303

4.3771043771

4.3771043771

2.3569023569

2.3569023569

8.0808080808

8.0808080808

48.8215488215

41.0774410774

3.7037037037

7.7441077441

9.7643097643

3.7037037037

2.6936026936

9.7643097643

3.0303030303

2.6936026936

3.0303030303

Other Europe
12.1

Other Asia
7.0

EU15 
21.2

Korea, Rep. of 
5.7

Brazil   
5.4

Other America
6.7

Prepared foodstuff & beverages   4.4

Electrical
equipment
3.7

Vegetable products 
3.0

Machinery
 & mechanical 
appliances
9.8

Iron & steel and products thereof
41.1

Plastic & rubber and products thereof
8.1

Other  base metals and their products        
7.7

Source: WTO Secretariat, based on information provided by the International Trade Administration.

Total:  297 cases

(a)  By country                                                                          (b)  By product category

 prices)

Per cent

Chinese Taipei  
 6.7

Canada   
4.4

Other
3.0

Mineral products  2.4

Products of  the chemical
 or allied industries
14.1

Textiles & clothing
2.7

Base metals
48.8

China
12.1

Asia
47.7

America
16.5

Europe
33.3




_1199699138.xls
Chart1

		





Chart1

		43.1294117647		37.2156862745

		21.568627451		5.9137254902

		35.2784313725		7.8431372549

				5.8823529412

				7.8509803922

				11.7254901961

				7.8509803922

				5.9137254902

				9.7882352941





Sheet1

		Chart III.[po]

		Antidumping cases

		By origin				Per cent

				Europe		43.1				EU15		37.2

				Asia		21.6				Other Europe		5.9

				America		35.3				East Asia		7.8

										South Asia		5.9

										Middle East		7.9

										Brazil		11.7

										Argentina		7.9

										Canada		5.9

										Other America		9.8

		By products				Per cent

				Base metals and its products		66.7				Iron and steel		58.8

				Preapred foodstuff		11.7				Othr		7.9

				Veg		9.8				Prepared foodstuff		11.7

				Chemical		3.9				ve		9.8

				Text		7.9				ch		3.9

										tex		7.9



Chart III.7
Countervailing duty orders in effect on  1 January 1999
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Chart III.8
Subsidy programmes by sector, 1996 and 1998
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